
  

  

  

  

  

  

  

  

 الإنجليزية باللغة المشاركة الأبحاث

 العربية اللغة إلى وترجمتها
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suit in the Islamic system dealing with the conditions of 

interest, capacity and the actuality of plea, have been 

addressed as these conditions are general and applicable 

to all suits. It is observed that the Shari’ah knew the 

general conditions, and that they have been applied in 

practice in a number of cases, even though they have not 

been legally codified or given their proper titles. It is also 

noted that the Shari’ah knew the acts of sovereignty, but 

the Shari’ah court refused to apply them out of respect 

for and to honour international treaties and conventions.  

Where exceptional circumstances exist, it is noted that the 

administrative authority has the right to adopt the 

necessary procedures for facing such exceptional 

circumstances, even if they contravene the text of the law.  

With regards to the presumption of constitutionality in the 

Islamic system, in principle all the orders and 

prohibitions of Allah (S.W.T), meaning the texts from the 

Qur’an, Sunnah, and the areas of ijtihad, should be the 

basis for legality and a criterion for justice, fairness, 

permissibility, ethics and the course of life. 
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Jew, a Muslim jurist-consult from Spain denounced him 

for his apostasy and demanded that the extreme penalty 

of the law be inflicted on him for this offence. However, 

the case was quashed by al-Qadi al-Fadil, ‘Abd al-Rahim 

ibn ‘Ali, one of the most famous of Muslim judges and 

the prime minister of the great Sultan, who authoritatively 

declared that a man who had been converted to Islam by 

force could not be rightly considered to be a Muslim.
1

Through this case, it is obvious that the judge had 

accepted the appeal filed by Musa ibnMaymun on the 

basis that the latter was forced or compelled under threat 

into becoming a Muslim, and found that this compulsion 

was inconsistent with the freedom of belief stipulated for 

in al-Qur´an and Sunnah, in many verses and narrations, 

as well as the general principles of the Shari’ah, and in 

particular contravention of a constitutional text in the 

Holy Qur´an where Allah (S.W.T.) revealed: "Let there 

be no compulsion in religion…".
2

Hence, control over the constitutionality of law was 

applied, and it was clear in the case.  This story also 

demonstrates the early Muslims' understanding of the 

principle of control over the constitutionality of law in all 

its forms. 

Conclusion

There are common and general conditions applicable to 

all types of suits, and these have been analysed in detail, 

and supported by cases as well as legal and 

jurisprudential opinion. The conditions of a constitutional 

1

T.W. Arnold, The Preaching of Islam: A History of the Propagation

of the Muslim Faith. 2

nd

Edition. London: Constable & Company

Ltd., 1913, at 423.

2

(Qur’an, 2:256).
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freedom in choosing the religion or belief which a person 

chooses without compulsion, is a case which took place 

during the rule of the Ottoman Sultan, Salim the First. 

In this case, a few Jews and Christians stirred up 

disorder and aided the crusades which were attacking 

some parts of the Ottoman state such as Jordan, Egypt 

Palestine and Syria.  At the same time, the Spanish 

expelled the Arabs and Muslims from Andalusia.  

Therefore, Sultan Salim the First decreed the expulsion of 

the Jewish and Christian subjects of the state. However, 

this decree was cancelled and annulled by Shaykh al-

Islam and the leading jurists at that time as it was in 

contravention of the rules and principles of the Shari’ah,

which considers the principle of tolerance as one of the 

most important constitutional principles. 

The case points out another principle of the 

Shari’ah, which is fundamental, and that is there is no 

compulsion in religion, as Allah (S.W.T.) revealed: "Let

there be no compulsion in religion…"
1
. An application of 

this principle can be found in the following case which 

took place during the rule of the Muwahhidin state in 

Andalusia and the rule of Salah al-Din in Egypt and 

Syria.

 The passages in the Qur´an that forbid forced 

conversion and enjoin preaching as the sole legitimate 

method of spreading the faith have already been quoted 

above and the same doctrine is upheld by the decision of 

the Muslim jurists. When Musa ibnMaymun who, under 

the fanatical rule of the Muwahhidin, feigned conversion 

to Islam, then fled to Egypt and declared himself to be a 

1

(Qur’an, 2:256).
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contravention of the constitution, even if the petitioner 

does not suffer a material injury or harm, as long as it is 

probable that the injury or harm would occur either 

immediately or in the future.
1

Also, a constitutional suit can be filed or accepted 

under the Islamic system on an ethical or moral basis, 

especially since the Islamic system (Shari’ah) has 

established ethics and morals in an obligatory way.  An 

example of this is the legislation promulgated by Caliph 

al-Ma´mun, acting as the head of the executive authority, 

when he permitted temporary marriage, and the material, 

ethical and moral harm which could have been caused by 

this legislation which contravenes al-Qur´an and 

Sunnah.
2

It could be said here that the interest in a 

constitutional suit in the Islamic system is not less 

important than the interest in the positive law system.  

Indeed, it is more important in the Islamic system which 

is primarily a Divine system which pays attention to the 

interests of the people as long as they are not in conflict 

with the principles of Islamic legality as stipulated by the 

Shari’ah.

Among the cases in the Islamic system which can 

be used as an example for the application of the condition 

of direct personal interest, and the application of the 

principle of religious tolerance which allows personal 

1
Ibn al-Athar  al-Jazri: Al-Kamil fi al-Tarikh, at 571-575.  Seealso 

Al-Ùabari: Tarikh al-Umamwa al-Muluk: Akhbar al-Rusulwa al-

Muluk. Vol. 6. Cairo: Dar al-Ma’arif, 1962, at 567.
2
IbnKhallikan: Wafayit al-A’yin, Anba´ Abna´ al-Zaman, at 122-

123.  Seealso Al-Khatib Al-Baghdadi, al-HafidAbiBakr: 

TarikhBaghdad, 1997, at202-203.
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personal interest.  A direct interest is that which gives the 

right to challenge the constitutionality of laws, meaning 

that it relates to an actual harm which befalls a petitioner 

or the person filing the suit and which results from the 

application of the unconstitutional law, regulation or 

order, whether the harm has actually taken place or is 

about to take place in a way that makes its occurrence 

certain.

Moreover, the interest in a constitutional suit in the 

Islamic system surpasses the mere material interest on 

which the civil suit is based, to a close relationship with a 

constitutionally-acknowledged right, the protection of 

which is a goal, regardless of what could result from this 

right in terms of material interest, or where its violation 

could result in any type of harm.  In other words, 

‘plaintiffs must demonstrate not only that they were 

injured by the challenged legislation, but must also show 

a nexus between that injury and the constitutional 

violation claimed.’
1

The best example where the Shari’ah applied the 

condition of interest in a constitutional suit, is the case of 

the conquest of the city of Samarqand, where the Islamic 

judiciary allowed the case to be brought before it by the 

people of the city.  The petition included the condition of 

interest, which was a direct personal one, and this interest 

guaranteed them the right to challenge the legality of the 

conquest of their city. 

The Islamic system has also taken probable interest 

into consideration, where it acknowledges the right to 

challenge the constitutionality of a text which is in 

1

Yasin ‘Umar Yusuf: Istiqlal al Sultah al Qada´iyyah, 1995, at 334.
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suit in the Islamic system dealing with the conditions of 

interest, capacity and the actuality of plea, have been 

addressed as these conditions are general and applicable 

to all suits. It is observed that the Shari’ah knew the 

general conditions, and that they have been applied in 

practice in a number of cases, even though they have not 

been legally codified or given their proper titles. It is also 

noted that the Shari’ah knew the acts of sovereignty, but 

the Shari’ah court refused to apply them out of respect 

for and to honour international treaties and conventions.  

Where exceptional circumstances exist, it is noted that the 

administrative authority has the right to adopt the 

necessary procedures for facing such exceptional 

circumstances, even if they contravene the text of the law.  

With regards to the presumption of constitutionality in the 

Islamic system, in principle all the orders and 

prohibitions of Allah (S.W.T), meaning the texts from the 

Qur’an, Sunnah, and the areas of ijtihad, should be the 

basis for legality and a criterion for justice, fairness, 

permissibility, ethics and the course of life. 
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Jew, a Muslim jurist-consult from Spain denounced him 

for his apostasy and demanded that the extreme penalty 

of the law be inflicted on him for this offence. However, 

the case was quashed by al-Qadi al-Fadil, ‘Abd al-Rahim 

ibn ‘Ali, one of the most famous of Muslim judges and 

the prime minister of the great Sultan, who authoritatively 

declared that a man who had been converted to Islam by 

force could not be rightly considered to be a Muslim.
1

Through this case, it is obvious that the judge had 

accepted the appeal filed by Musa ibnMaymun on the 

basis that the latter was forced or compelled under threat 

into becoming a Muslim, and found that this compulsion 

was inconsistent with the freedom of belief stipulated for 

in al-Qur´an and Sunnah, in many verses and narrations, 

as well as the general principles of the Shari’ah, and in 

particular contravention of a constitutional text in the 

Holy Qur´an where Allah (S.W.T.) revealed: "Let there 

be no compulsion in religion…".
2

Hence, control over the constitutionality of law was 

applied, and it was clear in the case.  This story also 

demonstrates the early Muslims' understanding of the 

principle of control over the constitutionality of law in all 

its forms. 

Conclusion

There are common and general conditions applicable to 

all types of suits, and these have been analysed in detail, 

and supported by cases as well as legal and 

jurisprudential opinion. The conditions of a constitutional 

1

T.W. Arnold, The Preaching of Islam: A History of the Propagation

of the Muslim Faith. 2

nd

Edition. London: Constable & Company

Ltd., 1913, at 423.

2

(Qur’an, 2:256).
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freedom in choosing the religion or belief which a person 

chooses without compulsion, is a case which took place 

during the rule of the Ottoman Sultan, Salim the First. 

In this case, a few Jews and Christians stirred up 

disorder and aided the crusades which were attacking 

some parts of the Ottoman state such as Jordan, Egypt 

Palestine and Syria.  At the same time, the Spanish 

expelled the Arabs and Muslims from Andalusia.  

Therefore, Sultan Salim the First decreed the expulsion of 

the Jewish and Christian subjects of the state. However, 

this decree was cancelled and annulled by Shaykh al-

Islam and the leading jurists at that time as it was in 

contravention of the rules and principles of the Shari’ah,

which considers the principle of tolerance as one of the 

most important constitutional principles. 

The case points out another principle of the 

Shari’ah, which is fundamental, and that is there is no 

compulsion in religion, as Allah (S.W.T.) revealed: "Let

there be no compulsion in religion…"
1
. An application of 

this principle can be found in the following case which 

took place during the rule of the Muwahhidin state in 

Andalusia and the rule of Salah al-Din in Egypt and 

Syria.

 The passages in the Qur´an that forbid forced 

conversion and enjoin preaching as the sole legitimate 

method of spreading the faith have already been quoted 

above and the same doctrine is upheld by the decision of 

the Muslim jurists. When Musa ibnMaymun who, under 

the fanatical rule of the Muwahhidin, feigned conversion 

to Islam, then fled to Egypt and declared himself to be a 

1

(Qur’an, 2:256).
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contravention of the constitution, even if the petitioner 

does not suffer a material injury or harm, as long as it is 

probable that the injury or harm would occur either 

immediately or in the future.
1

Also, a constitutional suit can be filed or accepted 

under the Islamic system on an ethical or moral basis, 

especially since the Islamic system (Shari’ah) has 

established ethics and morals in an obligatory way.  An 

example of this is the legislation promulgated by Caliph 

al-Ma´mun, acting as the head of the executive authority, 

when he permitted temporary marriage, and the material, 

ethical and moral harm which could have been caused by 

this legislation which contravenes al-Qur´an and 

Sunnah.
2

It could be said here that the interest in a 

constitutional suit in the Islamic system is not less 

important than the interest in the positive law system.  

Indeed, it is more important in the Islamic system which 

is primarily a Divine system which pays attention to the 

interests of the people as long as they are not in conflict 

with the principles of Islamic legality as stipulated by the 

Shari’ah.

Among the cases in the Islamic system which can 

be used as an example for the application of the condition 

of direct personal interest, and the application of the 

principle of religious tolerance which allows personal 

1
Ibn al-Athar  al-Jazri: Al-Kamil fi al-Tarikh, at 571-575.  Seealso 

Al-Ùabari: Tarikh al-Umamwa al-Muluk: Akhbar al-Rusulwa al-

Muluk. Vol. 6. Cairo: Dar al-Ma’arif, 1962, at 567.
2
IbnKhallikan: Wafayit al-A’yin, Anba´ Abna´ al-Zaman, at 122-

123.  Seealso Al-Khatib Al-Baghdadi, al-HafidAbiBakr: 

TarikhBaghdad, 1997, at202-203.
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personal interest.  A direct interest is that which gives the 

right to challenge the constitutionality of laws, meaning 

that it relates to an actual harm which befalls a petitioner 

or the person filing the suit and which results from the 

application of the unconstitutional law, regulation or 

order, whether the harm has actually taken place or is 

about to take place in a way that makes its occurrence 

certain.

Moreover, the interest in a constitutional suit in the 

Islamic system surpasses the mere material interest on 

which the civil suit is based, to a close relationship with a 

constitutionally-acknowledged right, the protection of 

which is a goal, regardless of what could result from this 

right in terms of material interest, or where its violation 

could result in any type of harm.  In other words, 

‘plaintiffs must demonstrate not only that they were 

injured by the challenged legislation, but must also show 

a nexus between that injury and the constitutional 

violation claimed.’
1

The best example where the Shari’ah applied the 

condition of interest in a constitutional suit, is the case of 

the conquest of the city of Samarqand, where the Islamic 

judiciary allowed the case to be brought before it by the 

people of the city.  The petition included the condition of 

interest, which was a direct personal one, and this interest 

guaranteed them the right to challenge the legality of the 

conquest of their city. 

The Islamic system has also taken probable interest 

into consideration, where it acknowledges the right to 

challenge the constitutionality of a text which is in 

1

Yasin ‘Umar Yusuf: Istiqlal al Sultah al Qada´iyyah, 1995, at 334.
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given against the defendant in respect to some particular 

thing.’
1
 This means that if a person files a suit against 

another, the judge would see if the suit would place an 

obligation upon the defendant, and if no such obligation 

can be placed, then the suit would be rejected due to the 

absence of the condition of interest. 

What must be noted here is that the existence of the 

condition of interest in a civil suit relates to a limited 

interest, meaning that it is an interest related to the 

plaintiff himself, and he should a fortiori prove such 

interests. Where the petitioner acts as an agent, guardian 

or a representative of another person, then he has to show 

the personal interest of his client in the suit, and that is 

why the interest in other than constitutional suits is a 

limited one, whether material or literary.
2

Interest is a primary condition which all legal 

systems have provided for, and is in all civil, criminal, 

administrative and constitutional suits. Many 

constitutional systems have provided that interest be the 

cause or source of the suit, that there is no suit without 

interest, and therefore this condition must be met for the 

suit to be accepted before the judiciary. 

Islamic jurisprudence requires the existence of 

interest in a constitutional suit and considered it a 

fundamental condition for the acceptance of a suit.  This 

can be observed from some practical cases in the history 

of the Islamic judiciary, even though this condition was 

not stipulated explicitly, and that it must be a direct 

1
Hooper C. A. (Trans).The Civil of Palestine and Trans-Jordan 

Vol. 1, Jerusalem, 1913.
2
 Muhammad ‘Abd al-SalimMukhlis: Naaariyyat al-Maslahah fi 

Da’wa al-Ilgha’, 1981, at 260.
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judiciary to prevent any violation of rights.  Therefore, 

the basis for accepting a suit is that the subject of the suit 

should be an interest recognised by the legislator, an 

interest which has been violated.
1
In this respect, there are 

three Conditions of Interest in Islamic Jurisprudence: 

1) The interest claimed must be connected to any 

of the five pillars mentioned earlier in order for 

it to be a recognised interest, whether for 

defending them against any violation or for 

bringing about a certain benefit, and all types of 

interests are equal in this regard whether they 

are material or literary interests.
2

2) It must be a legal interest (i.e. an interest 

protected by the legislator), meaning that it is 

based on a certain legal right or position, where 

the purpose of the suit would be to protect this 

legal right or position if violated, and in this way 

the judiciary would have stipulated a 

punishment for its violation. 

3) That the plaintiff or the person filing the suit 

would have a certain benefit from his claim for 

the interest which is acknowledged and 

protected by the legislator.
3

Once these conditions, which must exist, are met, the suit 

can be accepted by the judiciary. 

Article 1630 of the Mejelle (Ottoman Civil Code) 

stated that ‘if the action is proved, judgment must be 

1
Al-Shatibi, Abu Ishaq, Al-Muwafaqat fi Usul al-Shari’ah, Vol. 

1.(Beirut: Dar al-Ma’arif, 1999). 

, at 335.
2

Ibid, at 325.

3
Muhammad Na’imYasin,  Naaariyyat al-Da’wa,, 2000, at 304.
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and certain, the time period would lapse without him 

being able to file the suit.
1

Second Article: Condition of Interest in the Islamic 

System

Interest in Islamic law is the basis of a suit and its first 

pillar. Some jurists stated that where interest is absent 

there would be no suit, and that interest is the cause or 

source of a suit. Others consider interest as the only 

condition for accepting a suit, while the other conditions 

stated by jurists are merely forms of interest.
2

In Islamic jurisprudence, the condition of interest can be 

derived from the definition of action, where the suit is 

defined as “a legal method by which a person asks from 

the judiciary the ascertainment of a right or its protection.  

Therefore all that can be said regarding a lawsuit could be 

said about the defence or defences that the defendant 

presents to defend his right,"
3
 and rights are fields 

acknowledged by the legislator and protected by him.  

The legislator also acknowledges the interests of people 

and these interests are everything that helps in the 

preservation of the five pillars or goals of the Shari’ah:

religion, mind, body (health), offspring and property.   

Everything that helps the legislator in the preservation of 

these pillars has been acknowledged and protected by 

him, including the right of litigation or resorting to the 

1
‘Abd al-BasidJumay’i: SharhQanun al-Ijra´at al-

Madaniyyah.Cairo, 1966, at 249.
2
‘Abd al-BasidJumay’i: SharhQanun al-Ijra´at al-Madaniyyah.,at

223.  SeealsoRamziSayf:  Al-Wasid fi SharhQanun al-Murafa’at 

al-Madaniyyahwa al-Tijariyyah, 1952, at 135.
3
Muhammad Na’imYasin,  Naaariyyat al-Da’wa, 2000, at 304.
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personal and actual interest in order to implement the 

judicial control over the constitutionality of law.

Third Section: Condition of Interest 

Interest is the origin of the action and its main pillar. Thus 

some jurists have stated that where the interest is absent 

there would be no action, and that the interest is the cause 

or source of the action.  Some also consider interest as the 

only condition for accepting a suit, while the other 

conditions stated by jurists are merely forms of interest.  

First Article: Possible or Probable Interest

The principle in normal suits is that it is a condition for 

accepting a suit that the person filing it should have a 

certain and immediate interest.  Thus, there is no 

significance to a probable interest in normal suits under 

the Procedures Law except as a precaution for repelling 

an impending harm or for ascertaining a right the proof of 

which is feared of being lost.  However, the situation is 

different with regards to constitutional suits, as the 

constitutional judiciary is satisfied with the mere presence 

of probable interest in order to accept the suit.
1
  The 

reason for expanding such an exception is that a 

constitutional suit is considered as being within judiciary 

in kind, which aims at protecting constitutional 

legitimacy.  Another reason is that the period allowed for 

filing a constitutional suit is short and it is feared that if 

the petitioner waited until his interest becomes immediate 

1
Case No.131, Year 6 session of 6 May 1978, 

MajdiMitwalli,Mabadi’ al-Qada’ al-Misri, (Cairo: al-Hay’ah al-

Misriyyah al-’Ammah li al-Kitab, 1996). at 51.
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individuals.  When such acts obstruct and delay the 

course of justice in the Islamic system, the result is a loss 

of the rights and interests of individuals, and the judicial 

system in the Islamic State is threatened and endangered, 

leading to the spread of corruption, bribery and the 

destruction of morals and values. 

For these reasons, this condition is considered 

important in order to preserve justice and the judiciary, 

and their development, through the settlement of disputes 

and suits without delay, and to give the people their 

respective rights, helping to safeguard the system and 

spread the principle of equality among all individuals in 

the state.

If this condition is considered fundamental with 

regards to litigation before the normal judiciary, it would, 

a fortiori, be required and provided for in the 

constitutional judiciary, which is considered more crucial 

than the normal judiciary with regards to its effects.  This 

is because a dispute under the constitutional judiciary is 

related to and connected with various texts, whether 

constitutional, legislative, regulative or relating to orders, 

which are in contravention of texts from the 

Qur´an,Sunnah, the Consensus, or the Islamic legal 

principles or goals.  Therefore the results, effects or 

consequences in this situation would be more serious and 

crucial, not only with regards to the rights and freedom of 

individuals, but also the principles of the Shari’ah itself. 

It must also be noted that there is a connection 

between the condition of interest and the condition of 

actual dispute (actuality of the plea), as it is settled and 

established that the petitioner should have a direct, 
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Therefore, the Islamic system is not different from the 

positive law systems in requiring the presence of an 

actual dispute or an actuality of the plea for a 

constitutional suit or any other suit to be accepted.

Some jurists require that the statements and 

expressions of the suit be assertive, definite and incapable 

of being doubted.  Thus they do not consider the suit as 

being valid if there is a possibility of doubt or suspicion 

and cause the judge to fall into a state of mere illusion.  

Imam Ja’far al-Sadiq also emphasised this point by 

stating that the suit would not be heard if the subject of 

the dispute was probable or assumed.
1

In addition, the Maliki jurists have asserted that one 

of the conditions of the suit is that it should be of legal 

value, as a suit is not valid when its value is insignificant 

because no legal benefit can follow from it.  Therefore, 

the suit must be fruitful and necessary, and it would not 

be heard if it were unfruitful, such as in the case where 

two persons dispute over the size of the earth or the sun.
2

It could may be understood from this condition that 

no value is given to a suit which does not have a 

significant or considerable result or one which aims at 

wasting time or which is of no avail.  The Shari’ah

requires this condition in order not to give some 

individuals the chance to flood the court with malicious 

or unreal actions or suits which could have dangerous 

repercussions, since they disrupt the work and function of 

the court from hearing actual suits and disputes between 

1

T.W. Arnold, The Preaching of Islam, at 423.

2
Muhammad JawadMaghniyyah. (1984). Fiqh al-Imam Ja’far al-

Sadiq.(5
th

 ed.). Vol. 6. Beirut: Dar al-Jawad, at 77-80. 
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Finally, the defendant must be capable of filing the suit 

himself, as in being capable of the absolute disposition of 

whatever he claims, whether for his own benefit or for the 

benefit of any other person over whom he has 

guardianship or power of agency, and this requires that 

the defendant should abide by the rules of the Shari’ah.

In summary, the condition of capacity is essential 

and a prerequisite for both the plaintiff and the defendant 

when filing a suit.  In other words, the suit must be 

brought by a person with capacity against another person 

with capacity. 

Second Section: Condition of Actuality of Plea in the 

Islamic System 

There must be an actual dispute between the litigants to 

the dispute, both the plaintiff and the defendant.  Thus, if 

there was no actual dispute or litigation, then the action 

would not be valid and may not be accepted.

The Shari’ah requires the existence of a number of 

general and fundamental conditions for the acceptance of 

suits. These conditions must be present in any suit 

brought before the judiciary and without them the suit 

cannot be accepted or heard.

There must be an actual dispute between the parties to the 

dispute, the plaintiff and the defendant.  Thus, if there 

was no actual dispute or litigation, but rather a quarrel 

between the litigants which is considered an apparent 

quarrel with the intention to deceive and to get go to the 

judiciary and achieve a goal that is outside the subject of 

the suit, then the suit would not be valid and may not be 

accepted.
1

1

Ibid, at 421.
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Retaliation (qisas), which is the punishment for wilful 

homicide or voluntary hurt, is a right which illustrates 

this. The enforcement of retaliation prevents violation of 

law and order and breach of the peace and promotes 

protection of human life, as Allah says:  “And there is 

(saving of) life for in retaliation, O men of understanding, 

that you may restrain yourself”.
2

The right of an individual or private right to 

retribution arises from the fact that the offence causes 

loss and sorrow to the heirs of the person killed in the 

case of homicide, and it causes pain and injury to person 

injured. This punishment is designed to console and 

conciliate the aggrieved party, and in doing so protects 

the right of the individual. The heirs of a murdered person 

have the right to pardon the offender or accept blood 

money, and any punishment is inflicted with their 

consent.
3

The action of hisbah is referred to at this juncture in 

order to distinguish between it and a constitutional 

Action, especially because either actions or suits have a 

substantive nature. The defendant would have capacity 

where he is a principal or an agent such as an attorney, 

guardian, custodian, heir or any universal successor as 

prescribed by law. The acceptance of the litigation by the 

guardian or custodian of a minor is considered an 

exception from the general rule, and thus the 

acknowledgement of the custodian or guardian would not 

have full effect as to what is under his guardianship.

1
Al-Mawardi: Al-ahkam al-sultaniyyahwa al-wiliyat al-diniyyah.,

at 303-3-5
2

Qur’an, 2:179.

3
Ibd
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in possession of all his faculties and be capable of 

ijtihad(brainstorming process) in matters of ‘Urf

(Custom) but not in those of Shari’ah.
1

The duties of the muhtasib were divided among the 

muhtasib himself, the judge of the court of the first order 

(qadi) and the judge of the Supreme Court or judge of 

Grievances (Sahib al-dar fi ‘al-Madalim). The judge had 

to deal with religious cases in general, the muhtasib with 

cases connected with public order, and sometimes with 

charges which demanded immediate decision, and the 

judge of grievance with cases in which the judge and the 

muhtasib were incompetent.  

The functions of the judge and muhtasib were sometimes 

combined and confided to one person, despite the 

differences between the significant duties of each of these 

dignitaries. This was due to the fact that the work of the 

judge was based upon investigation and deliberate action, 

while those the muhtasib relied on prompt decision.   

Hence, if a person hears another divorcing his wife three 

times, and finds that that person is living with the 

divorcee in matrimonial life, then he and everyone who 

heard that man may go to court and litigate for the public 

right, because the continuance of the matrimonial life 

after the occurrence of irrevocable divorce is prohibited 

and related to a right of Allah (S.W.T.). The suit in this 

case is filed as a hisbah.

There is an issue when the rights of God and rights of 

men are combined, but the latter preponderate.
1

1
Ibn al-Ukhawah,MuhammadibnAhamadibnAhamadAbiZayd al-

Qurashi: Ma’ilim al-Qurbah fi Ahkam al-Hisbah, Dar al-Kutub al-

‘Llmiyah, Beirute, 2001, at 13-20.



142

the existence of an authority for the filing of the suit by a 

particular person."
1

The condition of standing is realised, with regards 

to the plaintiff, by the filing of the suit by the person who 

has the right to litigate.  This situation would differ where 

the suit is related to the rights of worshippers or to the 

right of Allah (S.W.T.). Where the suit is related to the 

right of a worshipper (man), then the (litigator) may, by 

himself, file the suit, or do so through his agent, guardian, 

custodian, successor or any other person who has the 

capacity to do so on his behalf and in a legal manner.  But 

if the suit is related to the rights of Allah (S.W.T.), rights 

which are contemporarily called public rights or public 

legal rights, then, any person may file the suit in such 

standing or capacity.  This is regarded as “amr bi al-

ma’rufwa-nahi ‘an al-munkar,”
2
 on the basis of the 

revelation of Allah (S.W.T.), and called hisbah (the 

action or suit) in Islamic law. 

The Hisbais one of institutions of the spiritual order 

directed in the prime of Islam by the heads of the 

community themselves, and its duty includes enforcing 

what is legally right (ma’ruf) and preventing illegality 

(munkar).
3
 The head of the community is only invested 

with the right of appointing to the office.  The overseer of 

the market (muhtasib) must be Muslim, free, of full age 

and understanding, competent to act as a witness (‘Adl),

1
Muhammad Na’imYasin, Nadariyyat al-Da’wa, 2000, at 278.

2

(Qur’an, 3:104).

3
IbnTaymiyah, Ahamadibn ‘Abd al-Halim: al-Hisbah fi al-ISlam, 

Dar al-Katib al-‘Aribi, Beirut, 2004, at 30-35. Seealso Al-Mawardi: 

Al-ahkam al-sultaniyyahwa al-wiliyat al-diniyyah. Cairo: 

Matba’atMustafa al-Halabi, 1973, at 299-314.
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former against the latter, meaning that each of the 

litigants should have reached the legal age provided for 

by the law and jurisprudence.  They should also possess 

full mental capability and must not be declared legally 

incompetent.
1

A person is presumed to be of full capacity and mental 

competency, but if the court notices that the plaintiff or 

the defendant is in an unusual state, then this matter 

should be verified through a report of an expert witness 

(specialist doctor), substantiated by his testimony.  If the 

court finds that litigation by this litigant is not 

permissible, then it should seek to find out whether the 

said litigant has a guardian before appointing one for him 

to litigate on his behalf.
2

This has been provided for in Article 1616 of the 

Mejelle (Ottoman Civil Code) which states that "The 

plaintiff and the defendant must be of sound mind.  A 

lunatic and a minor of imperfect understanding may not 

validly bring an action.  Their tutors and guardians may 

act on their behalf in their capacity of plaintiff and 

defendant.”
3

Second Article: Condition of Standing 

This condition has been defined as "the condition which 

shows the pertinence of the suit to a particular person, or 

1
‘Abd al-WahhabKhallaf,‘IlmUsul al-FiqhwaKhulasatTarakh 

al-Tashri’ al-Islami, 1995, at 127. Seealso Muhammad 

Na’imYasin, Nadariyyat al-Da’wa, 2000, at  274.
2
‘AbdAllahibn Ahmad -Nasfi, Al-Bahr al-Ri’iqSharhKanz al-

Daqa’iq, at 191. Seealso Muhammad Faramuzibn ‘AliKhusru, 

Durr al-Ahkam fi SharhGhurr al-Ahkam.at 330.
3
Hooper .C. A., (trans.), The Civil of Palestine and Trans-

Jordan,Vol. 1, Jerusalem. 1913
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cases are brought to them. A constitutional suit must also 

be justiciable (capable of being settled) and must not be 

classified as an act of sovereignty, a state of emergency 

or an exceptional circumstance, as these are considered 

restrictions to the filing of a constitutional suit.

The study will also address an important rule in the 

examination of the constitutionality of laws. This is the 

rule of presumption of constitutionality which states that 

the principal rule with regards to laws and legislation 

promulgated by a legislative authority is that they be 

constitutional unless proven otherwise.
1

First Section: Conditions of Capacity and Standing in 

the Islamic System 

First Article: Condition of Capacity

A suit that is filed by a minor himself shall not be 

accepted, and it shall not be accepted if filed by anyone 

who has incomplete or defective capacity due to infancy, 

imbecility, prodigality, or lunacy. In such circumstances, 

the suit should be filed by the person supervising the 

incompetent, such as the guardian or custodian, and the 

same condition applies to the incompetent defendant. The 

minor may not stand as a litigant until he is proved 

competent (of full legal capacity).
2

Capacity to litigate is where the plaintiff and the 

defendant have the capacity to face the action filed by the 

1
Chester James Antieau, Adjudicating Constitutional Issues, Ocean 

Publishing, New York, 1985, at 13.
2
‘AbdAllahibn Ahmad al-Nasfi, Al-Bahr al-Ri’iqSharhKanz al-

Daqa’iq. Vol. 7.Cairo: Matba’at Dar al-Kutub al-‘Arabiyyah al-

Kubra, 1333 H., at 191.  Seealso Muhammad Faramuzibn 

‘AliKhusru, Durr al-Ahkam fi SharhGhurr al-Ahkam. Vol. 2. 

Cairo: Dar al-Sa’adah, (n.d.),  at 330.
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Abstract

Constitutional action, like any other action, must satisfy 

certain conditions, and while there are common and 

general conditions applicable to all types of actions, 

there are special conditions that are only relevant to 

constitutional action due to its special nature.  Therefore, 

this paper covers the admissibility conditions of 

constitutional action in the Islamic Judicial system. This 

article will analyse these conditions in the Islamic 

Judicial system.  Furthermore, there are a number of 

requirements that a plaintiff must establish in order to 

have standing before courts in the Islamic system, 

namely, capacity, actuality of plea, and condition of 

interest.

Keywords: constitutional action; admissibility condition; 

capacity and standing; actuality of plea; condition of 

interest and in the Islamic Judicial system.

Introduction

A constitutional action, like any other action, must satisfy 

certain conditions.  Hence, there are common and general 

conditions applicable to all types of actions, and special 

conditions that are only relevant to a constitutional action 

due to its special nature. This article will analyse these 

conditions in the Islamic legal system.  Furthermore, 

there are a number of requirements that a plaintiff must 

establish in order to have standing before courts in the 

Islamic system, namely, capacity, actuality of plea, and 

condition of interest. In addition, there are several 

restrictions on the exercise of judicial control, such as 

when courts may strike unconstitutional laws only when 



138



137

ADMISSIBILITY CONDITIONS OF A 

CONSTITUTIONAL ACTION IN THE ISLAMIC 

JUDICIALSYSTEM 

Assist. Prof. Dr. Nayel Musa Shaker Alomran 

Department of Public Law, Collage of Law, Al Ain 

University of Science and Technology-Abu Dhabi,





136

data at an arbitration conference  held anywhere across 

the globe. You heard it here first! 

1 The Delta Project, Arnoldo C. Hax and Dean L. Wilde II, Palgrave 

Publishers (2001). 

2  Ibid, p. 6 

3  Ibid 

4  Ibid 

5  Ibid 
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All of that having been said, and because this paper is 

largely about arbitration and mediation data, its uses, its 

value to multiple parties, including the courts, (where it is 

the new cohesive ingredient), let me share with you here 

an informed observation from a long-term General 

Counsel of a multi-national corporation – a truly global 

brand who said, “The present lack of data remains a 

major drag on the more widespread adoption of 

arbitration and mediation.”  Said another way, more 

information will result in greater use of arbitration and 

mediation! Such a statement coming from the legal 

field,in my experience, is unusual, because lawyers as a 

group, including those in the field of arbitration and 

mediation are not typically inclined toward data and 

metrics, nor are they always inhibited by the absence 

thereof in arriving at certain conclusions. It is noteworthy 

that businesses rely heavily on metrics, yet the dispute 

resolution components of arbitration and mediation have 

taken, at best, modest note of the import of 

measuringelements/indicators associated with the success 

of the process. It has been observed in the business 

context that “strategy without measurement is like poetry; 

it is a wonderful but not a very practical way to 

communicate.”4 And why? “Metrics and data are required 

to define performance, delineate accountability, monitor 

progress, and establish feedback mechanisms necessary 

to change the course of action whenever this is needed.”5

I believe that the time has come, and the true value of 

arbitration and mediation will soon be realized through 

the availability and application of data. 

In closing, I thank you for your patience in hearing 

what I am certain is the first ever dedicated discussion of 
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Individuals or attorneys will also be able to make better 

informed decisions as to which dispute resolution venue 

to select.  I reiterate that data, presently absent, is just one 

piece of the decision tree in the arbitration versus courts 

decision.  Thus, I would be remiss if I did not mention 

other reasons supporting the use of arbitration in multi-

national commercial disputes. 

A Federal Appeals Court judge identified the 

compelling reasons for that conclusion as he saw it in 

noting: “Few question that what amounts to the 

“privatization” of commercial litigation through 

arbitration has paid significant dividends for our legal 

system, for our economy, and for litigants – especially in 

the international context.  There is little doubt that 

arbitration is more flexible than litigation in courts, 

because the parties can design the rules that an arbitral 

tribunal would apply.  It also bears underscoring that it 

affords the parties the option of presenting their case 

before a panel of specialists, rather than generalist judges, 

if that is their preference.”1

The judge went on to compare those benefits to the 

choice of handling international commercial cases via 

conventional litigation in the courts which he said may be 

“fraught with unique uncertainties.”2  Further, he said, 

“there are vexing choice of law problems, understandable 

doubts about the neutrality of their receptive national 

courts in handling international disputes and the fears of 

having to litigate a case in courts operating under 

unfamiliar or seemingly eccentric procedures, especially 

in countries with inadequate, antiquated, or even 

incomprehensible municipal legal systems.”3
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hundred data points reside in the average arbitration case 

– about half (50%) of that number in mediation cases.  

So, in deference to time limitations, we will now look at 

just a few arbitration data reports, followed by a few 

mediation data reports. 

You should also know that the data reflected in these 

reports is fictitious(it is made up by virtue of having input 

arbitration and mediation data from just over 10,000 

fictitious closed cases).  So the data is not real data, but 

its content generally tracks or follows what real data may 

look like – in most instances. 

INSERT POWERPOINT reviewing the 7 arbitration 

reports followed by 3 mediation reports 

DISCUSS AND INVITE QUESTIONS. 

Now, I will say just a few words about the 

intersection of arbitration and mediation data and the 

courts (national court systems). 

All courts collect, study and most publish varying 

amounts of data about their caseloads – typically done on 

a calendar year basis.  Now, once arbitration data is 

available it will become possible to engage in case-type 

comparisons of commercial disputes by examining court 

and arbitration data in like cases.  Such an engagement 

also opens the door for court cases to potentially embrace 

aspects of arbitration and mediation into their case 

processing regimes, and to possibly study in greater depth 

the individual processes associated with trial procedures.

Simply said, examining each others data will be 

instructive, and very likely bring the court’s practices, 

and arbitration and mediation methods closer together.
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Insurers from Insurance and Re-Insurance companies 

will value data about average awards, perhaps 

encouraging settlement along the way.  Most commercial 

matters have an insurance policy of some kind among the 

parties.  Insurers may reduce premium payments if 

arbitration and /or mediation isa required term of the 

contract.

Scholars and researchers will use all the data to 

analyze the processes by case types, and along with 

arbitral institutions suggest ways to make the entire 

experience more efficient and responsive to users’ needs 

and expectations. Data may also influence rules changes, 

and education and training curricula. 

Arbitrators and Mediators will use data to strengthen 

their awareness of trends and directions in areas such as 

interim relief, the use of electronic discovery, third party 

intervention, and the extent of third party funding.  Also, 

for better understanding of the extent to which 

“challenges” are brought against sitting arbitrators, on 

what grounds, and how often challenges, and even locale 

objectionmotions are granted. 

Let us now examine together what some illustrative 

data reports would look like if the several parties we have 

just identified searched a data-base for arbitration and 

mediation data.  Keep in mind that the data would 

necessarily be dynamic (ever changing) as institutional 

data contributors input data as mediations are settled, or, 

as arbitrations are settled, withdrawn, or go all the way to 

an award after an oral hearing. 

The data reports presented here are necessarily 

illustrative of process data reposing in international 

commercial arbitration matters.  Approximately one 
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information for the business person or the company 

paying for the dispute resolution process. 

Now, let’s look at the information “value” question, 

but first a footnote as to how I, personally, arrived at this 

point of inquiry and belief about the importance of data in 

arbitrations and mediations. 

As one involved for over twenty years in international 

commercial arbitration and mediation, I realized early on 

how the absence of process data limited users (those who 

use arbitration and mediation without data), how it 

limited understanding, options, and opportunities.  

Furthermore, the absence of reliable data also opened the 

door to critics/naysayers to suggest that a negative 

statistical outlier, such as an inordinately lengthy process 

from beginning to end, was not proffered as an unusual 

occurrence, but rather as the norm!  Without refutable 

data, the critic thus became as believable as the person 

whose actual experience was decidedly to the contrary. 

So, we return to the “value proposition” – what value 

–and to whom? 

The attorneys (the advocates) will use data trends and 

averages to consider use of arbitration and mediation in 

drafting a pre-dispute clause, in discussing directions of 

movement of the case with clients, the length of time, on 

average, and at what point do such cases usually settle – 

if they settle, and what is the average award and how does 

that compare to the claim sought in the first instance 

(claims versus awards).  The data about time and costs 

will help the attorneys establish a budget for the case and 

the client.  Information about motions, involvement of 

national courts and counter claims can help counsel 

develop a strategy for the hearings. 
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confidential information such as the parties’ names, the 

advocates’ names, the arbitrator’s or mediator’s identity, 

and the decision on the merits are never revealed.  This 

leaves process information for a given type of case (a 

kind of case not a specific one) to be redacted and then 

perhaps aggregated with other similar types of cases to 

reveal a pattern, a trend, or an average of events 

associated with an arbitration or mediation of a type or 

kind of case. 

So, for example, let us assume the “case-type” is a 

construction case, and after all the confidential 

information has been protected, we extract significant 

process information.  Information such as the length of 

the case from beginning to end (from claim to award or 

settlement).  Other process information might be the 

number of parties to the case, was a counterclaim filed, 

did the parties seek interim or protective measures of 

relief, were motions filed, did a national court become 

involved, was the case stayed – perhaps by mutual 

consent of the parties, did a third party seek to intervene 

into the case (if so, was it granted), were there three 

arbitrators or just one, did either of the parties move to 

challenge an arbitrator, if so, was it granted and for what 

reason?

The potential list goes on (maybe as many as one 

hundred data points reposing in one closed arbitration 

case) all process oriented, but important steps in the 

arbitration or mediation experience which add value to 

those using, or contemplating using arbitration or 

mediation and of value to the advocates, scholars, 

arbitrators and mediators, and significantly, as 
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Arbitration and Mediation 

DATA

It’s Value and Uses 

By

William K. Slate II 

October 12, 2015 

Riyadh Saudi Arabia 

The subject of my presentation is data in international 

arbitrations and mediations – its value within the 

arbitration/mediation regime, and as a (emphasis 

“a”)comparative factor in the consideration of traditional 

court options vis-a-visChoosingarbitration or mediation 

or both.

I will first address the use of data within the 

arbitration and mediation regime.  Then, secondly, speak 

briefly to its use in considering court usage versus 

arbitrations and mediations. 

Now, let me note forthwith that the “data” to be 

considered in this presentation is “process”- based – 

meaning it involves process – not substance in the “legal 

sense”, and why – because we all know that usually 

commercial arbitrations and mediations are protected by 

the fundamental principle of “confidentiality”. 

So, I do not wish to loose a significant part of the 

listening audience here by suggesting that we ignore 

arbitration’s first principle of “confidentiality”. 

I do suggest that confidentiality can be maintained by 

examining a closed case where the protection of 
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Enforcement Law”). Prior to the 2013 Enforcement Law, the enforcement 

of foreign arbitral awards was within the jurisdiction of the Board of 

Grievances. The procedure before the Board of Grievances was lengthy – as 

the board would undertake a full review of the merits of each award – and 

parties had to face delays in executing foreign judgments or awards in KSA. 

The 2013 Enforcement Law contains provisions that affect all aspects 

of executing local and foreign judgments, as well as foreign arbitral awards, 

in Saudi Arabia. Applications for enforcement are no longer brought before 

the Board of Grievances but rather before a new jurisdiction – the 

Enforcement Judge (qadi al tanfiz). The Enforcement Judge can enforce all 

local and foreign judgments or awards that are issued in the form of an 

execution deed. Legally, the grounds on which enforcement can be refused 

are now limited in line with international best practice. It has to be underlined 

that the award shall not contravene the mandatory principles of Sharia law. 

An award issued under the KLRCA i-Arbitration Rules ensures that the 

award does not contain anything that contradicts Saudi public policy, thus 

facilitating its enforcement. 
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An International Solution with Global Recognition 

By ensuring that arbitral awards are in compliance with Shariah 

principles, the KLRCA i-Arbitration Rules provide an efficient alternative to 

the courts. The KLRCA gives parties access to an internationally recognised 

and enforceable form of dispute resolution that protects their autonomy in 

selecting who will decide their dispute and according to which legal 

principles. Arbitration pursuant to the KLRCA i-Arbitration Rules is 

compliant with both the UNCITRAL Model Law and the Convention on the 

Recognition and Enforcement of Foreign Arbitral Awards (“New York 

Convention”), assuring parties effective dispute resolution with all the 

benefits of international commercial arbitration. 

Foreign awards, including KLRCA awards, are enforceable in the 

Kingdom of Saudi Arabia pursuant to the New York Convention to which 

Saudi Arabia is a party,21 as well as the new Saudi Arabian arbitration regime 

– including the new Arbitration Law which came into force in 2012 and the 

new Enforcement Law which came into force in March 2013 (the “2013 

���������������������������������������� �������������������

21 The Kingdom of Saudi Arabia made the reciprocity reservation limiting recognition 
and enforcement of awards under the New York Convention to those rendered in the 
territory of another contracting State which in turn accepts the recognition and 
enforcement of Saudi awards. For more information, please visit: 
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html
. �
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Furthermore, the scope exercised by IICRA necessitates a narrow range of 

available arbitrators. Arbitrators included in the IICRA panel will need 

knowledge and experience in Shariah principles and likely a working 

knowledge of the Arabic language. 
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Scope is where the main difference lies, and the differences in scope as 

applied by the two institutions are readily apparent. While the i-Arbitration 

Rules seek to isolate Islamic finance issues to which Shariah principles are to 

be applied, the IICRA uses Shariah principles to define the entire procedure. 

Venue and language of arbitrations 

Other differences lie in the logistical details of how arbitrations are 

administered. Under the IICRA, the official language is Arabic, and while 

other languages may be agreed between the parties all written submissions 

and statements must attach an Arabic translation and all awards must be 

rendered in Arabic. Under the KLRCA, international arbitrations are carried 

out in English. In relation to venue, under the IICRA the Executive 

Committee reserves the right to reject any agreement for proceedings to be 

held outside the UAE. The KLRCA provides for proceedings to be held in 

any venue agreed by the parties. 

The holistic application of Shariah principles is by its nature more 

suited to local transactions, limited to parties within the Islamic finance 

community and preferably parties within the same jurisdiction. 20  This is 

reflected in the IICRA’s provisions regarding language and venue. 

���������������������������������������� �������������������

20  For the purpose of finding common ground regarding the appropriate Islamic 
authority and applicable interpretation of Islamic jurisprudence.�
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The IICRA by contrast, provides a forum for arbitration of disputes 

wholly in accordance with Shariah law. Under the IICRA, an arbitral panel is 

to disregard any applicable legal provisions selected by the parties where the 

application of same is not compatible with Islamic Shariah principles. In 

addition, the arbitral panel “may invoke for the disputed issue whatever it 

deems appropriate from among the viewpoints of various schools of Islamic 

thought, rulings of Islamic Fiqh academies, and opinions of Sharia(h) 

supervisory boards at Islamic financial institutions. The Panel may choose to 

be guided by local or international commercial rules or conventions that are 

not at variance with the provisions of Islamic Sharia(h).”18  

The IICRA maintains a specialised Shariah Advisory Committee to 

whom a draft award may be referred for review. The role of the Advisory 

Committee is to bring the attention of the arbitral panel to “any violation of 

the principles and provisions of Islamic Sharia(h)”.19 This review of the 

Advisory Committee is applied to the whole of the award, and not only to 

specific issues. It should be noted that such recommendation is not binding 

on the arbitral panel. 

���������������������������������������� �������������������

18 http://www.iicra.com/en/misc_pages/detail/1a02c92ba3. �
19 http://www.iicra.com/en/misc_pages/detail/47025a8fda.   �
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and the role of arbitrators are not necessarily dealt with in any coherent 

uniform manner.  

The IIRCA, as a dedicated Islamic arbitration institution, offers 

arbitration services and expertise similar to conventional commercial arbitral 

institutions like the KLRCA. However, there are significant differences in 

how those services are carried out, which can be summarised as follows.  

Scope 

The most important difference lies in the scope of service offered by the 

different institutions. For the reasons explored above, the KLRCA does not 

attempt to offer Islamic arbitration in line with what has been traditionally 

offered. Rather, the KLRCA seeks to augment its already established and 

internationally recognised commercial arbitration services by making them 

accessible to parties utilising Islamic banking in their business.  

The KLRCA i-Arbitration Rules build on existing UNCITRAL Model 

Law principles by adding scope for determination of issues relating to 

Shariah principles through reference to the relevant Shariah council or expert, 

and allowing the remainder of the dispute to be resolved on commercial basis 

according to the governing legal principles agreed upon.  
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Existing Fora for Islamic Arbitration 

Arbitration has been present in Islam since its inception. Prophet 

Muhammad (peace and blessings be upon him) himself acted as an arbitrator 

in various disputes.17 Islamic arbitration is practiced both on an ad hoc and 

institutional basis, and is offered through a variety of institutes such as the 

International Islamic Centre for Reconciliation and Arbitration (IICRA), the 

Islamic Institute of Civil Justice (IICJ), independent Shariah Tribunals (in 

Nigeria, among other countries) and the Muslim Arbitration Tribunal (United 

Kingdom). The Accounting and Auditing Organisation for Islamic Financial 

Institutions (AAOIFI) likewise offers international accounting and banking 

standards, including for the conduct of Islamic arbitration. 

Despite the existence of several reputable institutions dealing with 

Islamic arbitration, there are limitations the approach which is followed. 

Islamic arbitration as practiced throughout history has involved a mix of what 

we know now as mediation, conciliation and arbitration, and as a result there 

is very little in the way of an accepted uniform practice when it comes to 

Islamic arbitration. Issues such as confidentiality, qualification of arbitrators 

���������������������������������������� �������������������

17  Baamir, A.Y., Shari’a Law in Commercial and Banking Arbitration. Law and 
Practice in Saudi Arabia, Farnham, Ashgate, 2010 pp. 45-56.�
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Shariah issues referred. The relevant Council or expert shall deliver the ruling 

within sixty days from the date of the reference. 15  Should the relevant 

Council or expert fail to deliver its ruling within the allocated time, the 

arbitral tribunal may proceed to determine the dispute based on the 

submissions it has before it. 16  This protects the speed efficiency of the 

proceedings. The costs of the reference incurred by the tribunal form part of 

the “arbitration costs” as defined under the Rules. 

���������������������������������������� �������������������

15 KLRCA i-Arbitration Rules, op. cit., Article 11(6).�
16 Ibid., Article 11(7).�
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Arabian Monetary Agency under the Banking Control Law of 1966.14 In 

addition, there is no independent central Shariah board for validating Islamic 

banking and financial activities so as to ensure their compatibility with the 

Shariah principles. All banks have their own Shariah committees. As far as 

Bahrain is concerned, a transaction with the Bahrain Islamic Bank, may come 

under that bank’s own Shariah Board.  

By taking into account the above mentioned different approaches, the 

KLRCA i-Arbitration Rules are capable of handling any Shariah issues that 

may arise in any transaction, irrespective of the appropriate Shariah authority. 

The parties are otherwise free to agree on an appropriate Shariah council or 

expert, and failing that, an expert will be appointed pursuant to the procedure 

in Article 26 of the UNCITRAL Model Law. In both scenarios above the 

ruling will be treated as expert evidence. 

Upon referral to the relevant Council or expert, the tribunal will adjourn 

the arbitration proceedings until a ruling has been given. In the meantime, 

proceedings will continue regarding areas of the dispute independent of the 

���������������������������������������� �������������������

14  Islamic insurance is regulated and supervised side-by-side with conventional 
insurance by the Saudi Arabian Monetary Agency under the Law of Supervision of 
Cooperative Insurance Companies and its implementing regulations. The issuance of 
sukuk in the Kingdom of Saudi Arabia is regulated and supervised side-by-side with the 
issuance of shares and debt instruments by Capital Market Authority under the Offers of 
Securities Regulations and the Listing Rules.�
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jurisdiction, the application of any ruling to the facts will remain at the 

discretion of the arbitral tribunal.13 

Not all countries adopt the legislative approach to Islamic finance 

described above. Other countries, notably in the Middle East region, do not 

regulate Islamic financial services through their laws. Rather, Islamic banks 

and institutions are permitted to maintain their own Shariah advisory councils 

or boards. Such boards will determine the Shariah compliance of financial 

products through rulings, known as fatwas.  

As far as the Kingdom of Saudi Arabia is concerned, it is observed that 

there are no specific laws governing Islamic banking and financial activities. 

Islamic banking and financial activities are regulated and supervised 

side-by-side with conventional commercial banking businesses by the Saudi 

���������������������������������������� �������������������

13 In determining the language and function of Rule 11, the KLRCA has adopted the 
following interpretation of Section 57 of the Central Bank of Malaysia Act 2009 and of 
the meaning of the word ‘ruling’. A ruling made by the Shariah Advisory Council 
pursuant to Section 57 of the Central Bank of Malaysia Act 2009 is only binding insofar 
to the extent that it is an interpretation of the legal Shariah principle referred. Any 
comments of the Shariah Advisory Council extending beyond the interpretation of the 
legal Shariah principle, for example by applying the legal Shariah principle to the facts 
or expressing an opinion about the conduct of a party to the proceedings, do not attract 
the same status conveyed by Section 57. In this way the ruling of the Shariah Advisory 
Council is given the same status and weight as other forms of expert evidence.�
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It is important at this point to note the distinction between firstly issuing 

a ruling pertaining to the interpretation of Shariah principles, and secondly 

deciding how that ruling will be applied. The i-Arbitration Rules only serve 

to curb the latter; they make no comment on the authority of the Shariah 

Advisory Council to issue rulings. 

As mentioned above, pursuant to the Central Bank of Malaysia Act 

2009, any Islamic financial transaction within Malaysia is regulated by and 

come under the auspices of the Central Bank, and interpretation under its 

Shariah Advisory Council. The Securities Commission and its Shariah 

Advisory Council are vested with similar jurisdiction relating to securities 

and futures markets in Malaysia. While the Shariah Advisory Council may 

remain the appropriate authority for referral in matters of Malaysian 

���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������������������

answer questions on its ruling. This distinguishes the ruling of the Sharı¯ -ah Advisory 
Council or the Sharı¯ -ah Expert from a typical expert opinion introduced in arbitration 
proceedings by way of a report prepared by a party-appointed expert or a 
tribunal-appointed expert. The ruling must thus be qualified as an expert opinion sui 
generis. Yet, it may be wise for an arbitral tribunal considering to issue on a case-to-case 
basis suitable directions on the basis of the procedure specified in Art. 29 (4) and (5) 
UNCITRAL Rules, in particular in the event that a Sharı¯ -ah Expert has delivered a 
ruling.” Klötzel, T.R., “Islamic Financial Law in Malaysia and the Reference to the 
Shar�-ah Advisory Council under Rule 11 of the i-Arbitration Rules of the Kuala 
Lumpur Regional Centre for Arbitration”, art. cit., pp. 683-684. �
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The Key Provision: Reference Procedure under the KLRCA 

i-Arbitration Rules 

Rule 11 of the KLRCA i-Arbitration Rules is considered as the key 

provision. It provides that where the arbitral tribunal has to “[f]orm an 

opinion on a point related to Shariah principles; and [d]ecide on a dispute 

arising from the Shariah aspect of the contract”, the tribunal may refer the 

matter to the relevant Council or Shariah expert for its ruling. The relevant 

Council or Shariah expert is subsequently defined as “the Shariah council 

under whose purview the Shariah aspect to be decided falls, where there is 

one”. Where such a council does not exist, then the parties are free to agree 

on a Shariah council or expert to determine the issue. 

Rule 11 is structured in such a way as to ensure the international 

applicability of the Rules. The flexibility of the reference procedure ensures 

that parties of any national origin engaging in transactions under any 

jurisdiction are able to use the i-Arbitration Rules knowing that the 

appropriate Shariah legal principles will be applied. In addition, it is clear 

that the arbitral tribunal is to treat any ruling under this provision as expert 

evidence, to be applied at the discretion of the tribunal.12 

���������������������������������������� �������������������

12  According to T.R. Klötzel: “[T]he parties have no explicit right to request the 
presence of the Sharı¯ -ah Advisory Council or the Sharı¯ -ah Expert at a hearing to 
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Salient provisions under the KLRCA i-Arbitration Rules include: 

 

• Specification of information, documents and fee required for 

registration of a matter with the KLRCA.  

 

• Provisions relating to the appointment of arbitrators, including 

provisions ensuring their independence and impartiality.   

 

• Provisions relating to rendering of the award are clearly set out, 

whereby the arbitrator shall be required to render its award within a 

period of 3 months from closing of pleadings.  

 

• The KLRCA’s schedule of costs applies immediately unless parties 

agree otherwise.  

 

• To encourage the due payment of fees and costs by parties, the parties 

are required to pay deposits at the beginning and during the course of 

the arbitral proceeding.  
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Salient Features of KLRCA’s Award-Winning i-Arbitration Rules 

The i-Arbitration Rules Model Arbitration Clause provides that: “[A]ny 

dispute, controversy or claim arising out of a commercial agreement which is 

based on Shariah principle or the breach, termination or invalidity thereof 

shall be settled by arbitration in accordance with the KLRCA i-Arbitration 

Rules”. 

 

The Rules are presented in two parts: 

 

• Part I is based on Part I of the current KLRCA Arbitration Rules with a 

modification to provide for a specific procedure for reference to the 

Shariah Advisory Council or a Shariah expert including necessary 

changes to provide for clarity and definitions of Shariah related 

terminologies.  

 

• Part II adopts the most current Arbitration Rules adopted by United 

Nations Commission on International Trade Law (UNCITRAL) [when 

conflicted, provisions under Part I will supersede those of Part II]. 

���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������������������

Resolution Festschrift für Gerhard Wegen zum 65. Geburtstag, Munich, Verlag C.H. 
Beck, 2015, pp.673-684.�
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KLRCA’s Innovative Approach to Shariah Compliant Arbitral Awards 

In 2012, at Global Islamic Finance Forum, the KLRCA launched the 

i-Arbitration Rules, a remodelled set of its Arbitration Rules designed for 

Islamic arbitration. On the 24th of October 2013, the KLRCA launched the 

revised and translated editions of its core rules, including the second edition 

of the KLRCA i-Arbitration Rules. 10  The Rules were translated into six 

languages – Arabic, Spanish, Korean, Mandarin, Bahasa Malaysia and 

Bahasa Indonesia – sealing the internationalisation of the KLRCA’s Rules 

and services.  

The new edition of the i-Arbitration Rules brings into effect several 

revisions and additions, building on the theme of global application. The new 

rules aim to provide a tool for the resolution of disputes arising from any 

contract that contains Shariah transactions and issues, suitable for 

international commercial agreements and providing international recognition 

and enforcement.11 

���������������������������������������� �������������������

10  For the current version of the KLRCA i-Arbitration Rules, visit: 
http://klrca.org/rules/i-arbitration/. �
11 See Klötzel, T.R., “Islamic Financial Law in Malaysia and the Reference to the 
Shar�-ah Advisory Council under Rule 11 of the i-Arbitration Rules of the Kuala 
Lumpur Regional Centre for Arbitration”, in J.C. Cascante, A. Spahlinger and S. Wilske 
(dir.), Global Wisdom on Business Transactions, International Law and Dispute 
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Consultative Organisation 9  – has developed its set of rules, which are 

suitable for arbitration of disputes arising from commercial transactions 

premised on Islamic principles. The Rules incorporate a reference procedure 

to a Shariah Advisory Council or Shariah expert whenever the arbitral 

tribunal has to form an opinion on a point related to Shariah principles. 

 

 

 

 

 

 

 

 

 

 

 

���������������������������������������� �������������������

9 http://www.aalco.int/Scripts/default.asp. �
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takaful and Islamic finance in Malaysia.8 The second advisory council is 

attached to the Securities Commission and was established pursuant to the 

Securities Commission Act 1993. The Shariah Advisory Council of the 

Securities Commission covers contracts applied in the Islamic Capital 

Markets. Together with the special Muamalat Division of the High Court of 

Kuala Lumpur – designed specifically to hear Islamic banking cases and 

created in 2003 – this approach recognises the need in the Islamic banking 

industry for consistent and sophisticated rulings in relation to Shariah points 

of law. 

Given the relatively early stage of development of Islamic finance 

across the rest of Asia, it is essential that a country with expertise in this 

field, like Malaysia, is able to offer the strength and expertise of its own legal 

structure to the international Islamic banking industry. 

With this approach in mind, the KLRCA – an independent international 

arbitral body established under the auspices of the Asian African Legal 

���������������������������������������� �������������������

8 The Shariah Advisory Council of the Central Bank consists of various scholars. It 
advises the Central Bank on matters relates to Shariah. In addition, it is vested with a 
broad range of functions overseeing the operations of the several Islamic financial 
institutions. See Moharani, S.N.A., “Role of the Shariah Advisory Council (SAC) in 
Dispute Resolution Process: Perspective on Recent Case Development”, The Malayan 
Law Journal, n. 6, 2012, pp. lxxxvii-cii. 

�



International Conference on Judiciary and Arbitration. Reality and Prospects 

The High Judiciary Institute, Imam Muhammad ibn Saud University 

Riyadh, The Kingdom of Saudi Arabia 

Panel: Prospects of Developing Judiciary and Arbitration Mechanisms; Modern experiences in developing 
arbitration mechanisms. 


�

�

engaged with Malaysia by way of a Memorandum of Understanding as well 

as meetings in Kuala Lumpur for the exchange of ideas. Hong Kong is seen 

as the gateway for Islamic finance into China. Japan, likewise, has engaged 

with Malaysia on discussions relating to a bilateral agreement with the 

intention of facilitating Japanese investment into the Malaysian Islamic 

finance sector. South Korea and Singapore are in the process of amending 

their taxation structures pertaining to Islamic finance, with Singapore having 

also established its first Islamic bank.7 All of these measures represent an 

extension of growing Islamic financial activity across the continent. 

Supporting its Islamic banking sector, Malaysia has promoted a strong 

and reliable regulatory and legal framework. Malaysia maintains two Shariah 

Advisory Councils. The first one is attached to the Central Bank of Malaysia 

(Bank Negara) and was established in 1997 as the highest authoritative body 

in ascertainment of Shariah matters. In the recent provisions of the Central 

Bank of Malaysia Act 2009, the roles and functions of the Shariah Advisory 

Council have been further reinforced whereby the it is accorded the status as 

the sole authoritative body on Shariah matters pertaining to Islamic banking, 

���������������������������������������� �������������������

7 The first Islamic Bank in Singapore – the Islamic Bank of Asia – was established in 
2007. �
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Introduction: Islamic Banking and the Necessity of Special Rules and 

Procedures for Dispute Resolution – the Case of Asia 

The Islamic banking industry in Malaysia is one of the most developed 

in the world.3 The launch of the Malaysia International Financial Centre in 

2006, aiming to cement Malaysia as the ‘World’s Islamic Finance 

Marketplace’, constitutes a move to develop Islamic finance in Malaysia 

beyond merely economic terms.4 Education, communication and cooperation 

are among the areas that are being developed, most relevantly through 

various joint ventures and a robust legal regime.5 

Following Malaysia’s initiatives, it is worth noting that Hong Kong, in 

addition to restructuring its tax framework to support Islamic finance,6 has 

���������������������������������������� �������������������

3 For a detailed analysis, see Delfolie, D., “Le développement de la finance islamique en 
Malaisie: l’histoire d’un volontarisme d’État”, Revue de la Régulation. Capitalisme, 
Institutions, Pouvoirs, vol. 13, 2013, available at: http://regulation.revues.org/10067. �
4 Ali, M., “Challenges and Opportunities for Development of Islamic Stockbroking in 
Malaysia”, in H. Fouad Beseiso (dir.), The Developing Role of Islamic Banking and 
Finance: From Local to Global Perspectives (Contemporary Studies in Economic and 
Financial Analysis, Volume 95), Bingley, Emerald Group Publishing, 2014, pp. 99 – 
100.�
5 For more information, visit the website of the Malaysia International Islamic Financial 
Centre: http://www.mifc.com/index.php. �
6 In July 2013, Hong Kong amended its Inland Revenue Ordinance and Stamp Duty 
Ordinance to harmonise the tax structure relative to certain types of sukuk.�
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Shariah principles. It proceeds with an analysis of the salient features of the 

KLRCA i-Arbitration Rules and it examines how parties to contracts utilising 

Islamic finance are able to choose the appropriate Shariah laws to govern 

their transaction, particularly in a cross border context. Finally, it compares 

dispute resolution under the KLRCA i-Arbitration Rules with traditional 

Islamic arbitration and some of the existing fora available, highlighting the 

innovative approach of the KLRCA to Shariah compliant awards. 
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Abstract: 

Commercial arbitration has long been an effective and efficient means of 

resolving disputes both domestic and international, providing autonomy, 

speed and most importantly reliable enforcement. 1  As Islamic finance 

spreads outside its conventional borders, the need for such dispute resolution 

avenues has grown in parallel.2 This paper highlights the role of the Kuala 

Lumpur Regional Centre for Arbitration (KLRCA) and its award winning 

i-Arbitration Rules, which�ensure that arbitral awards are in compliance with 

���������������������������������������� �������������������

1 Rovine, A.W. (dir.), Contemporary Issues in International Arbitration and Mediation: 
The Fordham Papers, Leiden, Martinus Nijhoff Publishers, 2014, pp. 352-353.�
2 Hassan, M.K. and Lewis, M.K. (dir.), Handbook on Islam and Economic Life, MA, 
USA, Edward Elgar, 2014, pp. 404-405.�
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Whatever the future might hold for both international courts and arbitration, States and 

all other stakeholders should maintain the already achieved momentum in the peaceful 

settlement of international disputes and the upholding of the international rule of law. These 

two imperatives are candle lights that all should strive to protect in an increasingly complex 

and often violent/dark international order.

the ICTY, as it did in 2007, in examining the constituent elements of genocide in the present case. If it is established 

that genocide has been committed, the Court will then seek to determine the responsibility of the State, on the 

basis of the rules of general international law governing the responsibility of States for internationally wrongful 

Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v. 
Serbia), Judgement, ICJ, 3 February 2015, available at: http://www.icj-cij.org/docket/files/118/18422.pdf, at para 

129.
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V. Conclusion: Reflections on the Future 

Both international courts and arbitration are facing profound challenges in the future. 

Recently, Cecilia Malmström, the EU Commissioner for Trade, has presented a concept paper 

that includes various proposals for an overhaul of investor-State arbitration.78

position in this respect is clear. Whether or not to provide a system of investor-State arbitration 

is a policy question for member States. The goal of the PCA in this field, when States do 

provide for investor-State arbitration, is to assist them in having as efficient and effective a 

procedure as possible. Efficient in the sense of saving time and cost, and effective in the sense 

of producing a decision that has both the legitimacy and binding effect as to truly resolve the 

underlying dispute. 

Separately, some believe that the proliferation of international tribunals and 

jurisdictions is not without risks. The fragmentation of international law could perhaps be one 

of these.79

take cognizance of the dangers of legal fragmentation, and of inconsistency in the case-law, as 

a result of the quasi- 80 Yet, it is also clear that 

international tribunals and courts very often contribute to international law in both parallel and 

complementary ways.81 This is for instance evidently manifested by 

in Croatia v. Serbia will nonetheless take account, where appropriate, 

of the decisions of international criminal courts or tribunals, in particular those of the ICTY .82

78  the path for reform: Enhancing 

the right to regulate and moving from current ad hoc

available at: http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.PDF, at 7 8.

79

are meaningful rel Conclusions of the work of the Study Group on the 

Fragmentation of International Law: Difficulties arising from the Diversification and Expansion of International 
Law, Report on the work of its Fifty-eighth session, 1 May to 9 June and 3 July to 11 August 2006, available at: 

http://legal.un.org/ilc/texts/instruments/english/draft%20Articles/1_9_2006.pdf.

80

His Excellency Judge Gilbert Guillaume, President of the International Court of Justice, to the Sixth Committee 

of the General Assembly of the United Nations, 27 October 2000, available at: http://www.icj-

cij.org/court/index.php?pr=85&pt=3&p1=1&p2=3&p3=1.

81 tribunals rarely mature into 

. Crawford, supra note 56, at 291.

82 It is for the Court, in applying the [Convention on the Prevention and 

Punishment of the Crime of Genocide], to decide whether acts of genocide have been committed, but it is not for 

the Court to determine the individual criminal responsibility for such acts. That is a task for the criminal courts or 

tribunals empowered to do so, in accordance with appropriate procedures. The Court will nonetheless take 

account, where appropriate, of the decisions of international criminal courts or tribunals, in particular those of 
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In fact, the men who in 1920 drafted the Statute of the PCIJ included the same individuals who 

in 1899 and 1907 had created and sought to perfect the PCA.75 The creation of the PCA in 1899 

came at a time of heightened tension among world powers, particularly the European ones, and 

in the wake of a relentless arms race. In the hope of halting this arms race and agreeing on a 

permanent peaceful means of settling disputes between States, Czar Nicolas II proposed for the 

1899 Peace Conference to be convened in The Hague.76 Unfortunately, the world powers 

involved at The Hague Peace Conferences of 1899 and 1907 failed to prevent the destructions 

of both World War I and II as well as countless other armed conflicts that have plagued both 

the 20th and the 21st centuries. 

However, as previously mentioned, there are numerous instances where international 

courts and arbitration have been successful at defusing armed conflicts through the adjudication 

of differences pursuant to international law. The adjudication of international disputes, either 

through litigation or arbitration, rather than by political pressure or conflicts, is consistent with 

when sovereign governments commit themselves to legal processes and honor those 

77

In this light, there is no doubt that international courts and arbitration overlap and 

complement each other. Parties to international disputes may prefer one form over the other. 

Party autonomy and flexibility, such as the freedom to appoint adjudicators or agree on the 

applicable procedural rules, are some of the fundamental advantages of arbitration. However, 

arbitration is perhaps not suitable for all areas of international law, such as for instance 

international criminal law. 

75 The Advisory Committee of Jurists that prepared the PCIJ Statute was created during the second session of the 

Council of the League of Nations and chaired by Baron Edouard Descamps of Belgium.  Baron Descamps had, 

o the first Hague Peace Conference and served there as a member of 

 the body responsible for the provisions 

of the 1899 Hague Convention relating to the creation of the PCA. 

76 Diplomats posted in St. Petersburg received the following communication from Count Mouravieff, then Russian 

guaranty of peace have developed their military forces to proportions hitherto unknown, and still continue to 

Instructions to the American Delegates at the Peace Conferences and their 

Official Reports 1916 (New York: Carnegie Endowment for International Peace, 1916), at 2.; B. W. Daly, supra
note 66, at 37. 

77 K. Vandevelde, Bilateral Investment Treaties: History, Policy, and Interpretation (2010), at 119.  
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As to Members of the Court, article 44 of the 1907 Convention (Article 23 of the 1899 

Convention) entitles each Member State to select known 

competency in questions of international law, of the highest moral reputation, and disposed to 

accept the dutie  as Members of the Court for a renewable term of 6 years. The 

Members of the Court in 2015 are listed on  its Annual Report. 

However, parties remain free to choose from outside the list, as is the PCA Secretary-General, 

when he acts as appointing authority.72

IV. Overlap and Complementarity 

Both international courts and arbitration institutions ultimately aim to achieve common 

and fundamental goals for the international community, i.e., the peaceful settlement of 

international disputes and the upholding of the international rule of law.

The peaceful settlement of international disputes is an obligation incumbent on States 

pursuant to the UN Charter:  

The parties to any dispute, the continuance of which is likely to endanger the maintenance 
of international peace and security, shall, first of all, seek a solution by negotiation, enquiry, 

mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or 
arrangements, or other peaceful means of their own choice.73

Long prior to the adoption of the UN Charter, the international community strived to 

achieve this goal. The on, the 1899 Convention, provides the 

following:

With a view to obviating, as far as possible, recourse to force in the relations between States, 
the Signatory Powers agree to use their best efforts to insure the pacific settlement of 

international differences.74

for the recommendation of a conciliator in a proceeding conducted under the UNCITRAL Conciliation Rules. For 

further details, see ibid.

72 It is worthy to note here that previous Saudi Members of the Court included H.R.H. Prince Dr. Bandar Bin 

Salman Bin Mohammad Al Saud, Dr. Omar Bin Abu Bakar Bakhashab, Sheikh Ibrahim Bin Suleiman Al Rashid, 

and Sheikh Salih Bin Othmane Al Salih. There are currently no Saudi Members of the Court appointed; however, 

it is expected that the Kingdom of Saudi Arabia will soon proceed with such appointments. Finally, it is important 

to

candidates to the ICJ and the Nobel Peace Prize. 

73 Article 33(1), United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI, available at: 

http://www.un.org/en/documents/charter/chapter6.shtml.

74 Article 1, 1899 Convention, supra note 63. 
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channel of communication in PCA proceedings, provides secretarial support, and ensures safe 

custody of documents. The PCA currently acts as registry in 93 pending cases. The languages 

of these proceedings include the six official languages of the United Nations. Most of the 

76 and 2010 UNCITRAL Arbitration Rules. However, 

parties may also choose from the specialized procedural rules developed by the PCA, including 

most notably the 2012 PCA Arbitration Rules and the 2001 PCA Optional Rules for Arbitration 

of Disputes Relating to Natural Resources and/or the Environment.68 In addition to registry 

services, the PCA provides a variety of appointing authority services. The appointing authority 

function is essential for the maintaining of the integrity of international arbitration processes.69

The Secretary-General of the PCA may, upon agreement of the parties, act as appointing 

authority for purposes of appointing the members of an arbitral tribunal, ruling on challenges 

to arbitrators, or deciding on fee arrangements. The Secretary-General is most often asked to 

act as appointing authority under both the 1976 and 2010 UNCITRAL Rules,70 but may act as 

appointing authority under a variety of procedural regimes, national laws, and treaties.71

arising under contracts involving a State, intergovernmental organization, or other public entity; 10 interstate 

arbitrations; 3 arbitrations between parties arising under contracts submitted to arbitration in accordance with the 

PCA Optional Rules for Arbitration of Disputes Relating to Natural Resources and/or the Environment, and 1 

conciliation between private parties arising under a contract submitted to conciliation in accordance with the PCA 

Optional Rules for Conciliation of Disputes Relating to Natural Resources and/or the Environment; 1 conciliation 

between a private party and an inter-governmental organization arising under a contract submitted to conciliation 

in accordance with the UNCITRAL Conciliation Rules (1980); and 3 other disputes. For further details, see the 

PCA 2014 Annual Report, available at: http://www.pca-cpa.org/showpage.asp?pag_id=1069.

68 Other PCA procedural rules include: the 2011 PCA Optional Rules for Arbitration of Disputes Relating to Outer 

Space Activities; the 1997 PCA Optional Rules for Fact-finding Commissions of Inquiry; the 2002 PCA Optional 

Rules for Conciliation of Disputes Relating to Natural Resources and/or the Environment; the 2001 PCA Optional 

Rules for Arbitration of Disputes Relating to Natural Resources and/or the Environment; the 1996 PCA Optional 

Conciliation Rules; the 1996 PCA Optional Rules for Arbitration between International Organizations and Private 

Parties; the 1996 PCA Optional Rules for Arbitration Involving International Organizations and States; the 1993 

PCA Optional Rules for Arbitrating Disputes between Two Parties of Which Only One Is a State; and the 1992 

PCA Optional Rules for Arbitrating Disputes between Two States. 

69 See B. W. Daly, supra note 66, at 42. 

70 Article 6, 7 and 12 of the 1976 UNCITRAL Arbitration Rules, available at: 

http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules/arb-rules.pdf; and articles 6 and 8 of the 2010 

UNCITRAL Arbitration Rules, available at: http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules-

revised/arb-rules-revised-2010-e.pdf. For a detailed analysis of the interaction between the PCA and the 

Arbitration Rules: Current Int Serie Arbitraje Internacional y 

Resolución Alternativa de Controversias de Documentos de Trabajo del Instituto Universitario de Estudios 
Europeos.

71 In 2014, the PCA received 41 requests relating to its appointing authority services. These included: 26 requests 

that the Secretary-General designate an appointing authority; 12 requests that the Secretary-General act as an 

appointing authority for the appointment of an arbitrator; and 3 requests that the Secretary-General act as an 

appointing authority to decide a challenge to an arbitrator. In addition, the Secretary-General received a request 
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ICC ) International Court of Arbitration based in Paris, the International Centre for 

Sett ICSID ), which is affiliated to the World Bank and is 

based in Washington D.C., the London Court LCIA ) based in 

London, and of course the PCA.

The PCA is uniquely positioned vis-à-vis other international arbitration institutions. It 

is the oldest intergovernmental organization to provide a forum for the resolution of 

international disputes through arbitration and other dispute settlement means such as mediation 

or conciliation. Its mandate covers not only inter-State disputes, but also disputes involving 

private parties as well as other non-State actors.62

Conceived at the 1899 Hague Peace Conference, the PCA was formally established by 

the 1899 Convention for the Pacific Settlem 1899

Convention ),63 as revised by the 1907 Convention for the Pacific Settlement of International 

1907 Convention ).64 The PCA currently has 117 Member States, including the 

Kingdom of Saudi Arabia, which acceded to the 1907 Convention on 20 January 2002.65

is composed of three main organs: (i) the Administrative Council; 

 The Administrative 

Council is comprised of the diplomatic representatives of the Member States that have signed 

the Hague Conventions. It meets biannually to discuss policy matters, launch new PCA 

initiatives and approve the PCA budget. It is the governing body of the PCA.66

for arbitration and other dispute resolution proceedings.67 It serves as, inter alia, the official 

62 In 1934, the PCA administered its first arbitration involving a non-state party: Radio Corporation of America 

v. The Republic of China, Award of 13 April 1935, available at: http://www.pca-

cpa.org/upload/files/RCA%20v.%20China.pdf.

63 International Convention for the Pacific Settlement of International Disputes, adopted 29 July 1899, entered 

into force 4 September 1900, 1 Bevans 230; 1 AJIL 103 (1907), available at: http://www.pca-

cpa.org/showpage.asp?pag%20_id=1187.

64 International Convention for the Pacific Settlement of International Disputes, adopted 18 October 1907, entered 

into force 26 January 1910, 1 Bevans 577; 2 AJIL Supp. 43 (1908), available at: http://www.pca-

cpa.org/showfile.asp?fil_id=193.

65 It is worthy to note here the valuable role that the Kingdom of Saudi Arabia has played in supporting the PCA, 

66 For a more det The

Rules, Practice, and Jurisprudence of International Courts and Tribunals (2012), at 39.  

67 In 2014, the PCA administered 128 cases, 39 of which were initiated that year, comprising: 69 investor-State 

arbitrations arising under bilateral/multilateral investment treaties and national investment laws; 41 arbitrations 
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host-State conduct vis-à-vis foreign investors without having to rely on the domestic court 

system of the host-State.57 Through investor-state arbitration, States have effectively bestowed 

upon foreign investors the right to access international justice. To date, the PCA has 

administered over 110 such arbitrations.58

Arbitration awards may be enforced in over 156 jurisdictions for arbitrations governed 

by UNCITRAL Arbitration Rules pursuant to the 1958 New York Convention,59 and 151 

jurisdictions for arbitrations governed by ICSID Arbitration Rules pursuant to the 1965 

Washington Convention.60 It is worthy to note that the Kingdom of Saudi Arabia acceded to 

the 1958 New York Convention on 19 April 1994 and the 1965 Washington Convention on 28 

September 1979.61

The incremental rise of investor-state arbitration as well as the international 

ment of disputes through inter-State 

the first international organization dedicated to international arbitration, a closer look at the 

PCA is merited here.  

C. A Closer Look at the PCA  

A panoply of institutions around the world ensure the administration of international 

arbitration disputes. These most notably include the International Chamber of Commerce 

57 -State Arbitration as Governance: Fair and Equitable Treatment, 

Paper No. 09-46. See also C. Brower and S. Blanchard, supra note 54, at 697. 

58 While ICSID is the most prominent option in investor-State arbitration, the second most common procedural 

regime is under the UNCITRAL Arbitration Rules. The majority of known UNCITRAL arbitrations are 

administered by the PCA.   

59

http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention.html. For the status of the 

ratification of the New York Convention, see the UNCITRAL website, available at: 

http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html.

60 Convention on the Settlement of Investment Disputes Between State

https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc_en-archive/ICSID_English.pdf. For the status of 

ratification of the ICSID Convention, see the ICSID website, available at: 

https://icsid.worldbank.org/apps/ICSIDWEB/icsiddocs/Documents/ICSID%208-

Contracting%20States%20and%20Measures%20Taken%20by%20Them%20for%20the%20Purpose%20of%20t

he%20Convention.pdf.

61 The Kingdom of Saudi Arabia has ratified both conventions on 18 July 1994 and 7 June 1980, respectively.  
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ii. Investor-State arbitration 

One of the primary factors behind the incremental growth in international arbitration is 

the increase in investor-State arbitrations over the last twenty five years.52 States from around 

the world who are connected to the global economy, including the Kingdom of Saudi Arabia, 

have entered into over 3,000 international or bilateral i IIA

BIT s).53 One of the main rationales behind the conclusion of these treaties is as follows: 

by promoting and protecting foreign investments under international law, States seek to secure 

the flow of foreign capital into their economies.54 More fundamentally, this system sought to 

de-

foreign investors to seek diplomatic protection. IIAs set forth international law principles and 

standards on foreign investment promotion and protection such as fair and equitable treatment, 

non-discrimination, national treatment, most-favoured nation treatment, or full protection and 

security.55 They also systematically refer disputes between investors from contracting home-

States and contracting host-States to arbitration as a peaceful, non-politicized, means for 

dispute settlement.56 In the wake of an ever-increasingly globalized economy, States 

appreciated the necessity to create such a dispute settlement mechanism as a tool to scrutinize 

52

Baetens (ed.), Investment Law within International Law: Integrationist Perspectives (2014), at 108.

53 For a survey of IIAs and BITs, see the website of the United Nations Conference on Trade and Development, 

available at: http://investmentpolicyhub.unctad.org/IIA. Examples of IIAs include the European Energy Charter 

Treaty, adopted 17 December 1994, entered into force 16 April 1998, 2080 UNTS 95; 34 ILM 360 (1995), 

available at: http://www.encharter.org/fileadmin/user_upload/document/EN.pdf. Examples of BITs include the 

Agreement between Kingdom of Saudi Arabia and the Swiss Confederation on the Reciprocal Promotion and 

Protection of Investments, adopted 1 April 2006, entered into force 9 August 2008, available at: 

https://www.admin.ch/opc/fr/official-compilation/2008/3711.pdf.

54 evidence is overwhelming, however, that the current system 

foreign direct investment increases national income and employment and accelerates development and 

modernization, including by establishing valuable tangible assets within the host country, promoting the 

development of human capital, facilitating the acquisition of technical knowledge, and creating network effects 

that create opportuniti

The Truth about Investor-

52 Columbia Journal of Transnational Law 689, at 701-703. Even critics of the current investor-State arbitration 

-states. See M. 

Law of Foreign 

55 For an analysis of principles of international investment law, see C. Schreuer and R. Dolzer, Principles of 

International Investment Law (2012).

56 The first award to be rendered in such disputes only dates back to 1990. See Asian Agricultural Products Ltd. 

(AAPL) v. Republic of Sri Lanka (ICSID Case No. ARB/87/3), Final award of 27 June 1990. See also J. 

Crawford, Chance, Order, Change: The Course of International Law (2014), at 183.  
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applicable law beyond international law to principles of equity, fairness and justice may have 

an impact on the outcome of the case. More fundamentally, it bears testament to the flexibility 

of arbitral processes and the principle of party autonomy  the bedrock of international 

arbitration.

In discussing land boundary disputes, one cannot omit the Abyei Arbitration. It 

is a prime example of the potential for arbitration to defuse armed conflicts in a flexible and 

efficient manner.49 Its uniqueness lies in its mixed character, it was not an inter-State dispute; 

State. The dispute concerned the delineation of the borders of the highly strategic Abyei region 

in Sudan. In that case, procedural choices were determined by the timing of the political 

process, as arbitration was only one part of a larger peace process and was a pre-requisite for 

the planned referendum on the independence of South Sudan, which was due to be held in 

2011. As a result, the parties agreed to a very fast procedural calendar: 6 months for written 

and oral pleadings, with an award rendered just one year after the tribunal was constituted. 

Hearings and the rendering of the Final Award were open to the public and broadcast live on 

the internet. 

supported by a voluntary contribution from the Kingdom of Saudi Arabia, amongst other 

States.

Another important example is the Indus Waters Kishenganga Arbitration between 

Pakistan and India.50 The dispute concerned the compliance of an Indian hydro-electric project 

located in India-administered Kashmir with the Indus Waters Treaty of 1960.51 Pakistan 

claimed that the project would significantly reduce, and provide India with control over, the 

water level in the Jhelum, a river flowing to Pakistan-administered Kashmir. At the request of 

the parties, and after the Parties agreed on an itinerary, the tribunal travelled to Kashmir on two 

occasions, to see the river during both the wet and the dry season. Such site visits bear testament 

to the inherent flexibility of arbitration.

49 Abyei Arbitration (The Government of Sudan / The Sudan People's Liberation Movement/Army), Award of 22 

July 2009, available at: http://www.pca-cpa.org/showpage.asp?pag_id=1306.

50 Indus Waters Kishenganga Arbitration (Pakistan v. India), Final Award of 20 December 2013, available at: 

http://pca-cpa.org/shownews.asp?ac=view&pag_id=1261&nws_id=315.

51 Indus Waters Treaty 1960 of 19 September 1960 between India and Pakistan (United Nations, Treaty Series, 

vol. 419, p. 125), available at: http://siteresources.worldbank.org/INTSOUTHASIA/Resources/223497-

1105737253588/IndusWatersTreaty1960.pdf.
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its Deputy Foreign Minister raised questions about the role of party-appointed arbitrators, and 

thus began a broader, ongoing conversation within the international arbitration community.40

The body of international law which has most benefited from inter-State arbitration is 

the law of the sea. Some of the earliest arbitrations administered by the PCA have continued to 

provide significant jurisprudence on aspects of the law of the sea, including: the flagging of 

vessels;41 maritime delimitation;42 fisheries;43 port State obligations;44 and vessel seizure.45 As 

mentioned previously, UNCLOS establishes arbitration as the default means of binding dispute 

settlement regarding the interpretation or application of the Convention.46 Since it came into 

force in 1994, 11 cases submitted to arbitration under the Convention have been administered 

by the PCA.47 It is worthy to note here that there are only 12 known arbitrations under 

UNCLOS, which undoubtedly makes the PCA the leading institution in the administration of 

such arbitrations.

Four of these cases remain ongoing, along with the land and sea boundary arbitration 

between Croatia and Slovenia, both of whom are parties to the Convention. In this case, the 

p international law, equity and the 

principle of good neighbourly relations in order to achieve a fair and just result by taking into 

48 It is readily apparent that this choice to extend the 

40 The arbitration collapsed over this issue. See further J.G. Wetter, The International Arbitral Process (1979), at 

369-370. 

41 Muscat Dhows (France/Great Britain), 1905. 

42 The Grisbådarna Case (Norway/Sweden), 1909. 

43 North Atlantic Coast Fisheries (United States/Great Britain), 1910. 

44 The Orinoco Steamship Company (Venezuela/United States), 1910. 

45 and , 1913. 

46 See article 287, UNCLOS, supra note 12. 

47 The MOX Plant Case (Ireland v. United Kingdom); Land Reclamation by Singapore in and around the Straits 

of Johor (Malaysia v. Singapore); Guyana v. Suriname; Barbados v. Trinidad and Tobago; The ARA Libertad 

Arbitration (Argentina v. Ghana); The Bay of Bengal Maritime Boundary Arbitration (Bangladesh v. India); The 
Chagos Marine Protected Area Arbitration (Mauritius v. United Kingdom); The Republic of the Philippines v. 

; The Atlanto-Scandian Herring Arbitration (Denmark in respect of the Faroe 

Islands v. European Union); The Arctic Sunrise Arbitration (Netherlands v. Russian Federation); The Duzgit 
Integrity Arbitration (Malta v. São Tomé and Príncipe).

48 The Arbitral Tribunal shall apply (b) international law, 

equity and the principle of good neighbourly relations in order to achieve a fair and just result by taking into 

account all relevant circumstances for the determinations referred to in Article 3 (1) (b) [on Slov

to the High Sea] and (c) [on the regime for the use Article 4(b), Arbitration 

Agreement between the Government of the Republic of Slovenia and the Government of the Republic of Croatia, 

4 November 2009, available at: http://www.pca-cpa.org/shownews.asp?ac=print&pag_id=1261&nws_id=515.
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B. Contemporary International Arbitration 

International arbitration has witnessed substantial growth recently. Two factors bear 

emphasis here 

settlement of disputes through inter-State arbitration; and (ii) the phenomenon of investor-State 

arbitration.

i. Inter-State arbitration

The practice of inter-State arbitration entered international affairs in the late 18th

century, as a means for Great Britain and the newly independent United States to efficiently 

resolve outstanding claims. These two nations returned to arbitration in the mid-19th century 

regarding the Alabama Claims, a case arising from the British sale of gunboats to the American 

Confederacy during its secessionist war with the United States.37 These proceedings ushered 

in the late 19th century a -State arbitration based on international law, 

culminating in the establishment of the PCA. In the intervening period of 116 years, the 

organization has continued to provide essential services in the peaceful settlement of disputes 

between States, as will be further emphasized below.  

During the earlier part of this period, Saudi Arabia has twice utilized inter-State 

arbitration. In the 1931 Aaroo Mountain dispute with Yemen, the parties had agreed to 

arbitration but had established no applicable law and no mechanism for the appointment of an 

arbitrator.38 Yemen ultimately proposed that King Abdul-Aziz decide the case based on his 

-Aziz

p

Buraimi Oasis dispute with the United Kingdom (in respect of present-day 

Abu Dhabi as well as Oman) is also notable.39 l of 

37 Alabama claims of the United States of America against Great Britain, Award rendered on 14 September 1872, 

available at: http://legal.un.org/riaa/cases/vol_XXIX/125-134.pdf.

38 The Arbitration of the Aaroo Mountain between Saudi Arabia and Yemen, Decision of 3 December 1931, 

available at: http://legal.un.org/riaa/cases/vol_XXVIII/397-400.pdf.

39 Buraimi Oasis Arbitration

Encyclopedia of International Law (2006).  
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32

33

are now simply untenable. States and lawyers from 

the Arab world actively engage in international arbitrations and are, therefore, able to shed light 

on the interactions between Islamic law and other bodies of law, including international law. 

This is reflected in a major arbitration held under the auspices of the PCA  the Eritrea v. 

Yemen arbitration.34 he tribunal in this case found 

that the and the sunna

Umma) endowed with a system 

.35 This arbitration was in fact instrumental in the development of customary 

international law on the relevance of islands, petroleum agreements and fisheries practices to 

maritime delimitations. 

States from the Arab world have undoubtedly developed modern legal systems, 

including modern arbitration legislation as is evidenced by the recently-enacted Saudi 

arbitration law.36 Several cities in this region have established themselves as global business 

and investment hubs that are fully integrated into the world economy. Moreover, is a 

cornerstone to an incrementally growing banking and financial system, i.e. Islamic finance. 

This all makes the Middle East, including the Kingdom of Saudi Arabia, an important actor in 

contemporary international arbitration.  

32 Ibid., at 250 251. 

33

Arbitration Blog, available at: http://kluwerarbitrationblog.com/blog/2015/07/01/the-evolution-of-arbitration-in-

the-arab-world/.   

34 Eritrea/Yemen, PCA, Award of the Arbitral Tribunal in the First Stage - Territorial Sovereignty and Scope of 

the Dispute dated 9  October 1998
Time, History and International Law (2007), at 127.

35 The tribunal was composed of: Professor Sir Robert Y. Jennings (President), Judge Stephen M. Schwebel, Dr. 

Ahmed Sadek El-Kosheri, Mr. Keith Highet, and Judge Rosalyn Higgins. 

36 Royal Decree No. M/34 dated 24/5/1433H corresponding to 16/4/2012 AD concerning the approval of the Law 

of Arbitration, available at: 

https://mci.gov.sa/en/LawsRegulations/SystemsAndRegulations/Documents/a9.pdf?AspxAutoDetectCookieSup

port=1.
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in the Rome Statute emphasizes the primary obligation of States to prevent and prosecute the 

covered crimes.25

III. International Arbitration 

A. Perspectives from the Arab World 

Arbitration is familiar to virtually all classical civilizations, including the 

Islamic/Arabian one where it is known as tahkim.26 In pre-Islamic Arabia, and prior to the 

development of court systems under the Umayyad caliphate (661 750 AD),27 tahkim was the

only means of dispute resolution short of war if direct negotiation and mediation failed to 

achieve a settlement .28 Also in the Arabian tradition, arbitration was a voluntary procedure 

that could be triggered only by the mutual consent of the parties to the dispute and by their 

agreement on a specific individual to act as hakam .29

The Arab world first started to become familiar with contemporary international 

arbitration following the advent of petroleum exploitation.30 Some of the first major arbitrations 

in this region involved disputes over petroleum concessions. One cannot but mention the 

decision by Lord Asquith in Petroleum Development Ltd. v. The Ruler of Abu Dhabi (1952).31

In this case, while deciding on the applicable law, Lord Asquith found that Abu Dhabi law was 

any settled body of legal principles applicable to the construction of modern commercial 

25 n R. Lee (ed.), The International Criminal 

Court: The Making of the Rome Statute (1999), at 41 78.

26

27 The Umayyad 
AD. Its founder was Muawiyah ibn Abi Sufyan. Its capital was Damascus, present-day Syria. See Oxford Islamic 

http://www.oxfordislamicstudies.com/article/opr/t125/e2421.

28 G. Sayen, supra note 26, at 923, 927. 

29 Ibid., at 925. 

30 Ibid., at 909.

31 In the matter of an arbitration between Petroleum Development (Trucial Coast) Ltd. v. The Ruler of Abu Dhabi,

ICLQ, Vol. 1 (1952) 247 261.  
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of individuals, often State or former State officials, who are charged with committing crimes 

against humanity, war crimes or the crime of genocide.  

In the 1990s, two important ad hoc tribunals were created by the UN Security Council: 

the International Criminal Tribunal for the 19 and the International 

Criminal 20 Both tribunals were not intended to be permanent 

courts and can only trial individuals accused of, inter alia, the crimes of genocide or crimes 

against humanity arising from the deadly conflicts in the former Yugoslavia and Rwanda.21

The most important institution in the sphere of international criminal justice is the 

 established by the Rome Statute.22 State-parties to the 

for the sake of present and future generations, to 

establish an independent permanent International Criminal Court in relationship with the 

United Nations system, with jurisdiction over the most serious crimes of concern to the 

int 23 The ICC is seated in The Hague. Its work is primarily 

based on the principle of complementarity, which means that the Court can only exercise its 

jurisdiction when national courts are unwilling or unable to prosecute war criminals, or when 

the UN Security Council or individual States refer investigations to the Court.24 This approach 

19 The ICTY was established by the UN Security Council in 1993. It has its seat in The Hague, the Netherlands. 

There are 16 judges who are elected by the UN General Assembly for a four-year term. In addition, there is an 

Office of the Prosecutor, which is responsible for conducting investigations, preparing of indictments and 

presenting prosecutions. See UN Security Council Resolution 827 (1993), 25 May 1993, UN doc. S/RES/827, 

available at: http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N93/306/28/IMG/N9330628.pdf?OpenElement.

20 The ICTR was established in 1994 by the UN Security Council in 1994. It has its seat in Arusha, Tanzania. 

There are various chambers at the Court consisting of a total of 16 permanent judges and 9 ad litem judges, all 

chosen by the UN General Assembly. As at the ICTY, there is also an Office of the Prosecutor. See UN Security 

Council Resolution 955 (1994), 8 November 1994, UN doc. S/RES/955, available at: 

http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/955(1994).

21 Other international criminal tribunals include the Special Court for Sierra Leone as well as the Special Tribunal 

for Lebanon, established in 2002 and 2009 respectively.  

22 There are currently 123 State-parties to the Statute. It is important to emphasize that the ICC is a separate 

international organization and not a body of the UN, despite the fact that the negotiations of the Rome Statute 

, adopted 17 July 1998, entered into force 1 July 2001, UN Doc. A/CONF. 183/9; 37 ILM 1002 (1998); 

2187 UNTS 90, available at: http://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-

0a655eb30e16/0/rome_statute_english.pdf.

23 The Court is composed of 18 judges, who are elected by the State-parties to the Rome Statute. There is also an 

Office of the Prosecutor. The ICC only has jurisdiction over crimes committed following the entry into force of 

the Rome Statute. See article 11 ratione temporis ibid.

24 See article 17 ibid.
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There are currently 167 State parties to UNCLOS, the latest to accede being the State of 

Palestine.13 The Kingdom of Saudi Arabia did not make any declarations under article 287 of 

the Convention14 upon ratification on 24 April 1996 (nor subsequently).15 This means that the 

deemed to have accepted arbitration in accordance with Annex VII 16 Annex VII 

arbitration will be further discussed below. 

The creation of ITLOS raised concerns vis-à-vis the proliferation of international 

tribunals and the fragmentation of international law, particularly given that the ICJ had already 

established itself in resolving law of the sea disputes.17 A counter-argument is that ITLOS 

complements the ICJ given its narrower specialization, relative openness to hear disputes 

involving non-state parties, and diverse group of judges.18

C. International Criminal Law Tribunals 

The phenomenon of proliferation of international tribunals is particularly evident in the 

area of international criminal law. Unlike the ICJ or ITLOS, international criminal courts and 

tribunals do not deal with inter-State disputes per se. Instead, their goal is to conduct the trial 

13 The State of Palestine acceded to the Convention on 2 January 2015.  

14

a State shall be free to choose, by means of a written declaration, one or more of the following means for the 

settlement of disputes concerning the interpretation or application of this Convention: (a) the International 

Tribunal for the Law of the Sea established in accordance with Annex VI; (b) the International Court of Justice; 

(c) an arbitral tribunal constituted in accordance with Annex VII; (d) a special arbitral tribunal constituted in 

UNCLOS, supra note 12. 

15 See Treaty Section of the Office of Legal Affairs of the United Nations website, available at: 

https://treaties.un.org/Pages/ViewDetailsIII.aspx?src=TREATY&mtdsg_no=XXI-

6&chapter=21&Temp=mtdsg3&lang=en#EndDec.

16  is a party to a dispute not covered by a declaration in force, 

supra note 12.  

17

18 In certain instances, 

intervention. See Article 32, Annex VI, UNCLOS; and Article 100, Rules of Tribunal (ITLOS/8), as amended on 

17 March 2009, available at: 

https://www.itlos.org/fileadmin/itlos/documents/basic_texts/Itlos_8_E_17_03_09.pdf. See also J. Resnik and D. 

Curtis, Representing Justice: Invention, Controversy and Rights in City-States and Democratic Courtrooms
(2011), at 268- -

(2001) 5 Max Planck Yearbook of United Nations Law 53, at 58.  
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Advisory proceedings arise when the UN General Assembly or the Security Council 

request 9 Requests by other UN bodies are 

restricted to legal questions arising within the scope of these activities.

All UN members are ipso facto parties to the Statute of the ICJ.10 The Kingdom of Saudi 

Arabia is one of the 51 founding members of the UN and is thus party to the Statute. However, 

the Kingdom refrained from making a declaration recognizing the jurisdiction of the Court as 

compulsory pursuant to article 36(2) of the ICJ Statute.11

B. ITLOS

force on 

16 November 1994. The Convention established the International Tribunal for the Law of the 

the

interpretation and application of the Convention.12 The seat of the Tribunal is Hamburg, 

Germany. The Tribunal is composed of 21 judges, each elected for a renewable nine-year term.  

Law of the sea disputes concern a wide variety of issues, which include maritime 

boundary delimitation, fisheries and other oceans resources, navigation, the marine 

environment, zones of coastal state jurisdiction and control, mining of the continental shelf and 

the deep sea bed. In order to deal with such a variety of issues, the Tribunal has formed the 

following chambers: the Chamber of Summary Procedure, the Chamber for Fisheries Disputes, 

the Chamber for Marine Environment Disputes and the Chamber for Maritime Delimitation 

Disputes.

9 Article 96, UN Charter, infra note 73. 

10 Article 93(1), ibid.

11

that they recognize as compulsory ipso facto and without special agreement, in relation to any other state accepting 

the same obligation, the jurisdiction of the Court in all legal disputes concerning: a. the interpretation of a treaty; 

b. any question of international law; c. the existence of any fact which, if established, would constitute a breach 

of an international obligation; d. the nature or extent of the reparation to be made for the breach of an international 

supra note 5. 
12

entered into force 16 November 1994, 1833 U.N.T.S. 397, available at: 

http://www.un.org/Depts/los/convention_agreements/texts/unclos/closindx.htm; Article 21, Annex VI  Statute 

for the International Tribunal for the Law of the Sea, UNCLOS. 
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Moreover, they shed light on a number of important questions over the future ahead for 

international dispute settlement (Part V).

II. International Courts

A. The ICJ 

judicial organ of the United 

Nations.5 The ICJ was established in 1945 by the Charter of the United Nations. It replaced the 

was created in 1922. The seat of the 

ICJ is the Peace Palace  the same building that houses the Permanent Court of Arbitration 

. The ICJ is composed of fifteen judges who are elected for a term of nine years by the 

UN General Assembly and the Security Council. 

The main role of the Court is to settle inter-State disputes and provide advisory opinions 

on legal questions upon request by UN organs and specialized agencies. The Court 

leading role in legitimating the [international legal] system by resolving its disputes in a 

6 In contentious proceedings, the ICJ produces final and binding rulings. In 

case of non-compliance, the issue may be brought to the UN Security Council.7 Yet, there are 

obvious difficulties with such an enforcement mechanism, since permanent Security Council 

members may veto compliance resolutions, as reflected by the Nicaragua v. United States

case.8

5 infra note 73; Article 1, United Nations, Statute of the 

Internationa

http://www.refworld.org/docid/3deb4b9c0.html.   

6 T. Franck, Fairness in International Law and Institutions (1995), at 346.   

7 Ar

the decision of the International Court of Justice in any case to which it is a party. 2. If any party to a case fails to 

perform the obligations incumbent upon it under a judgment rendered by the Court, the other party may have 

recourse to the Security Council, which may, if it deems necessary, make recommendations or decide upon 

UN Charter, infra note 73.  

8 Case Concerning Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v. United States of 
America); Merits, ICJ, 27 June 1986, available at: http://www.icj-cij.org/docket/files/70/6503.pdf. See also Letter 

dated 17 October 1986 from Nicaragua to the President of the Security Council, UN doc. S/18428, 28 October 

1986, available at: http://www.un.org/en/ga/search/view_doc.asp?symbol=S/18428; United Nations Security 

S/PV.2718, 28 October 1986, available at: http://www.un.org/ga/search/view_doc.asp?symbol=S/PV.2718. For 

an overview of the ICJ enforcement m
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I. Introductory Remarks 

Interactions between adjudication by courts and alternative dispute settlement means 

such as arbitration, mediation, and conciliation, are pervasive and may be identified at all 

levels, be it the international law level or the municipal law one. In the Netherlands for instance, 

certain tax and family law disputes may be referred to mediation, which is in many respects 

more flexible and efficient than litigation before domestic courts.1

Both international courts and arbitration are instrumentalities of international law, the 

primary purpose of which is to set forth principles of peaceful co-existence:2

International law provides the definition of the political and territorial limits and the 
jurisdiction of States, and also their immunities from jurisdiction. International law also 

provides the basis of the civil responsibility of States for breaches of international law, 
together with the appropriate remedies. And lastly international law provides the principles 

and modalities governing the peaceful settlement of disputes between States.3

Now the focus on States remains of uttermost relevance. Nevertheless, international law 

has fundamentally evolved since the end of World War II. Non-state actors, including 

in burgeoning branches such as international 

human rights law and international investment law.4 In their interactions, States, inter-State 

organizations, as well as other non-state actors such as foreign investors or individuals, very 

often have disagreements over points of fact or law, their interests conflict, and therefore 

disputes arise. With the proliferation of international courts, covering law of the sea disputes 

to the prosecution of war crimes (Part II), as well as the incremental development of 

international arbitration (Part III), overlap and complementarity appear as evident (Part IV).

1

Blog, 7 March 2012, available at: http://kluwermediationblog.com/2012/03/07/promotion-and-legislation-on-

mediation-in-the-netherlands/ - Present  Futu

Electronic Journal of Comparative Law, December 2002, available at: http://www.ejcl.org/64/art64-8.html; R. 

-Flemish Magazine for Mediation and 

Conflict Management, available at: http://www.hertoghsadvocaten.nl/upload/file/quick/Vos-Mediation-tax-

dispute-VAT.pdf.

2

Law 267, at 267.  

3 Ibid.

4 Problems and Process: 

International Law and How We Use It (1995).  
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accept international arbitration, which in today’s world is 

the normal way of resolving international commercial 

disputes, all of our contracts with foreigners will become 

more expensive and more risky. Each side will demand a 

higher price to compensate for that risk. That would make 

it more difficult to achieve mutually beneficial 

international exchanges. 
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Conclusion

The important ideasoutlined in the first part of this 

paper, as well as the practical considerations described in 

the second part, show how necessary it is, when a 

national party and a foreign party have agreed to 

arbitration, to accept that the final decision is no longer in 

the hands of their home courts. 

So here is the message: in order to benefit from 

beautiful awards, one must also learn to respect awards 

one finds unattractive. It is the price of achieving mutual 

confidence in international trade, which comes from the 

assurance that disputes will be resolved in a neutral 

fashion.  Once a legal system hasdecided that it is in the 

long-term interests of its citizens to respect the 

international arbitral process, its judges must accept the 

consequences. On some occasions, their love will be 

severely tested.  But as a child is strengthened by 

overcoming difficulties, so the mechanism of 

international arbitration is strengthened as national 

systems demonstrate their willingness to make it work 

even in difficult cases. Our courts must accept arbitration 

even when the result is against the interests of ourown 

nationals.  Otherwise it is likely that other countries 

would ultimately retaliate, and refuse to recognise the 

beauty of awards that we have won. And if we do not 
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courts in recent years have on a number of occasions 

ordered significant costs to be paid by parties who raised 

utterly meritless challenges. In England,  there is an 

automatic  corrective  mechanism because in England 

costs are awarded to the winning party; this  tends to 

discourage resistance to arbitration agreements and 

awards.  In the  US, the practice is that eachpartybears its 

own costs.  The  result  of  this  rule  has in the past 

beenthat  unscrupulous wealthy  parties have been 

tempted  to engage in wars of attrition, keeping the matter 

in court and filing endless requests for rehearings and  

discovery  in  the hope  of wearing  down  its  adversary.  

In recent years, however, a counter-trend has emerged as 

US courts realisethat they mustcreate 

effectivedisincentives tosuch tactics.



82

arbitrators could not be entrusted   with  the  mission  of  

enforcing   the  public  laws  of  the  country of  

performance.  The  Supreme  Court disagreed,  and  

upheld  the Japanese party's  position,  to the effect that 

the dispute should  be decided in Japan in accordance  

with the contract, and that there was no reason to presume 

that the arbitrators there would  not be willing and able to 

apply such American public laws as might be relevant. 

Cost of Court Cases Related to Arbitration 

This very important practical factor has  both  a  

positive  and  a  negative side. 

On the one hand, court costs must not be fixed in 

such a way as to make it impossible to enforce awards. If 

a party has won an arbitration award in the amount of $1 

million, but cannot get an enforcement order unless it 

pays a 10 per cent registration  fee – without even 

knowing whether the defendant has sufficient  assets in 

the  jurisdiction  to meet the award – the arbitration may 

be an empty victory.  Under Article III ofthe New York 

Convention, courts arebound not to impose 

substantially more onerous conditions or 

higher fees or charges on the recognition 

orenforcement of [foreign] arbitral awards 

than areimposed on... domestic arbitral  

awards.

On the other hand, itmay be very important to 

impose costs on partieswho resist compliance with 

arbitration in an abusive fashion. The French and Swiss 
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applied  English  law in a way which  might  be open  to 

criticism.

The English court would grant enforcement subject 

only to verifying thatthe arbitration took place in 

accordance with the arbitration agreement,and that each 

party had been given an adequate opportunity to present 

its case. 

The fact that the arbitrationvenue was outside 

England would not leadto a different result. 

An excellent illustrationof the acceptance of 

foreign arbitrators was the famous Mitsubishi case 

decided in 1985 by the US Supreme Court (473 US614).  

The dispute concerned a distribution agreement between 

a Japanese party and an American party to be performed 

in the United States.  The contract called for arbitration in 

Japan, with three Japanese arbitrators, and the law 

applicable to the contract was that of Switzerland. The 

US party sought to avoid the arbitration clause by raising 

claims  under the US  anti-trust law (the  Sherman Act), 

alleging that the Japanese party had engaged in unlawful 

business  practices. It  argued that  such  allegations  were  

not  based  on  the  contract  and  therefore  could not  be 

decided  in the way defined in to the arbitration clause.  

(It should   be  understood  that  the  Sherman   Act  is  a  

fundamental   law, sometimes   referred  to  as the  

"Magna  Carta"   of  the  US  market  system.) The US 

Government intervened in the case and argued in favour 

of the American party, maintaining  that foreign private 
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arbitration in New York under the Rules of the American 

Arbitration Association.  Alghanim hired a US law firm, 

went to New York, and in December 1993 started 

arbitration against Toys “R” Us. There was only one 

arbitrator. Less than six months later, he decided that 

Toys “R” Us’s termination had been wrongful, and that 

the American company should pay Alghanim $46.5 

million.  

Toys “R” Us refused to pay this award and tried to 

get the US courts to declare that it was unenforceable. 

Toys “R” Us argued that the arbitrator had committed an 

unacceptable legal error by granting lost profits that were 

“speculative”, “irrational”, and in “manifest disregard” of 

the law. The US courts disagreed, concluding that a legal 

mistake by the arbitrator would not invalidate the award; 

this could only happen if the arbitrator had realised that 

the law required a particular result and nevertheless 

decided something else. 

Acceptance of Foreign Arbitrators 

It would be nonsense to claim that a legal system is 

favourable to international arbitration if it insists that only 

its own nationals may act as arbitrators. Modern legal 

systems, including those of the common law, have no 

difficulty in accepting awards rendered by foreign 

nationals. Accordingly, an award rendered in  London 

against  an  English  party  could be enforced even if it 

had  been  rendered  by three non-English arbitrators in 

favour of a non-English party, and even  if they had 
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court was not convinced that the award was irremediably 

tainted the non-disclosure. It rejected the argument and 

enforced the award, noting that: 

Enforcement of a foreign arbitral award may 

be denied on this basis only where 

enforcement would violate the forum State's 

most basic notions of morality and justice. 

The final case I will mention is more recent. It is 

called Alghanim v Toys “R” Us (126 F. 3d 15, (2d Cir. 

1997)). Alghanim is a private Kuwaiti business. Toys 

“R” Us is a well-known US corporation which licenses 

franchises for toy stores all over the world. The parties 

had an unsuccessful contractual relationship for 10 years. 

Alghanim had the right to open Toys “R” Us stores in 

Kuwait and 13 other countries in the region, but 

Alghanim had opened only four stores, all in Kuwait, and 

they had lost a total of nearly $7 million. In 1993, 

Alghanim offered to give up its rights under the contract 

if Toys “R” Us would only pay Alghanim $2 million on 

account of its losses. Toys “R” US refused; it insisted 

that it had the right to terminate the contract with no 

payment to Alghanim. And so it did, and then entered 

into a new contract with other Kuwaiti and Saudi 

partners, who paid $22.5 million for the right to open 

Toys “R” Us stores. (The business context had of course 

brightened considerably after the end of The First Gulf 

War.)

The contract contained a clause referring to 
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policy defence narrowly. In particular, it was not 

permissible to consider that the "national policy” of the 

US government was the same thing as the "public policy” 

to be protected by the courts.  Accordingly, the award 

was enforced against the American party. 

Similarly, in the case of Fertilizer Corporation of 

India v. IDI Management Inc..(517 F. Supp 948 (1981), 

530 F. Supp. 542 (1982) (USDC Ohio)), an Indian party 

had won an ICC award in the amount of about $1.3 

million against a US party. The case related to the 

construction of a fertilizer plant near Bombay. As it 

happened, the same parties had been involved in a second 

project which had also resulted in an ICC arbitration, in 

which the US party won about$300,000. Both awards 

wererendered in India. The US party was not  paid under  

the award  it had won,  as the  Indian  government did  

not  authorize payment  in dollars under  foreign 

exchange regulations. When the US party subsequently 

did not pay the award it had lost, the Indian party brought 

anenforcement action in the US. The defendant  raised a 

number  of arguments, including  the  fact that  the  

Indian  arbitrator who  had  been named  by  the Indian 

party had acted as the lawyer of that party in at least two 

other cases. Since ICC arbitrators are held to the standard 

of impartiality, and since the fact just mentioned had not 

been disclosed to the US party at the outset of the 

arbitration, it was argued that enforcement of the award 

would be contrary to US public policy. The American 
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enforce the awards by alleging them to be contrary to 

foreign policy. The courts have consistently rejected such 

defences against a request forenforcement by the winning 

(foreign) party.  A few examples will show thisconstant 

attachment to the spirit andobjectives of the New York 

Convention.

In the case of Parsons & Whittemore v. 

RAKTA(508 F 2d 969 (2d Cir.1974)), an Egyptian 

government entity had won an ICC arbitration in 

Swedenagainst a US construction company because of it 

failed to build a factory on time.  The US company did 

not pay the award voluntarily, so the Egyptian party 

sought enforcement in New York. The US party 

complained that the arbitral proceedings had not been 

fair, because thetribunal had refused to postpone hearings 

to accommodate witnesses who had commitments to give 

university lectures. Moreover, it argued that the award 

was contrary to US public policy. The construction of the 

factory had been halted by the 1967 war. In the aftermath 

of that war, relations between the US and Egyptian 

governments were disturbed. In particular, US business in 

Egypt could no longer be financed or insured by the US 

government. Therefore, the US company argued, an 

award holding it liable for not having returned to Egypt to 

fulfil its contract immediately after the war was contrary 

to US public policy. The US courts did not accept this 

argument, saying that to respect thepurposes of the New 

York Convention it was necessary to apply the public 
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individual judges, with their human impulses and 

weaknesses. It must suffice for present purposes to give 

some illustrations of the types of practical decisionsthat 

tend to demonstrate national legal systems' true progress 

in upholding the international arbitration mechanism. 

Good-faith Application of the New York Convention 

Under the New York Convention, courts are not 

entitled to refuse to enforce foreign awards because they 

do not approve of the result. On  the other hand, they  are 

not  required  to enforce  such  awards  if they  believe 

them  to  be contrary  to public policy . As any lawyer 

will recognise, thispublic policy exception, if applied 

without restraint, couldallow judges to find a pretext for 

consistently helping their own nationals to avoid 

compliance with foreign awards. If the judges of one 

country were to do so, they would set a poor example 

which might very well be followed, with the result that 

the whole system breaks down.  For  if  judges in  country   

A find  a "public  policy" pretext  to  disregard  awards  

rendered  in country B,  judges in  country   Bwill 

ultimately  lose their appetite  for enforcing  awards 

rendered  in countryA. 

Courts in many countries have set an excellent 

example.  Let me just take the United States as an 

example.  In cases too numerous  to mention, American 

parties having lost awards rendered in foreign countries 

have sought to convince their ownnational judges not to 
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signatory countries to order parties to take their disputes 

before the contractually defined foreign arbitral tribunal.

Article V requires the judges to enforce awards 

rendered by such tribunals without regard to the 

correctness of the arbitrators' decision.  Countries that 

adhere to the New York Convention demonstrate that 

their national legal system has moved forward and 

undertaken to uphold the validity of foreign arbitrations.  

More than 150 States have signed this very important 

treaty – and as you know Saudi Arabia is one of them. 

Of course, as a matter of practice it is not enough  

to have signed the New York  Convention; judges must  

also apply the text in  good  faith  and  not  twist the 

words to defeat its purpose.  

II. Advances in Practice 

In many countries, it is not so much the text that 

matters, but the context.  History shows us that the 

constitutions even in countries whose governments do not 

respect the law may contain high-sounding declarations 

of respect for the rights of individuals. . Similarly, it is 

possible to enact pro-arbitration laws and to ratify the 

New York Convention – but in reality make itimpossible 

for foreign parties to benefit from them. There  is  much 

to be said in  favour and against the legal  systems of all 

countries; and generalisations  about  the  degree of 

respect  for  foreign  parties'  rights  are dangerous. There 

isno country in which machines have taken the role of 
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that  higher long-term  interests require them  to  accept  

the  decision  flowing  from  the arbitral  mechanism  

which  the parties  had agreed upon,  even when  they do 

not like the  particular  decision  in  a given case,  the  

international arbitral system will break down.  If a neutral  

jurisdiction  is to  have the  authority to decide  the 

substance of the dispute– whether a contract  was  

breached, how much is due as damages – that decision  

must  be respected,  whether  or not the national  judge 

would  have decided it the same way. 

5. Upholding the Validity of Arbitrations Conducted 

Abroad

If the arbitral  mechanism is to function  on the 

international plane, national judges must resist the 

temptation to take jurisdiction over disputes under 

contractscontaining   arbitration  clauses, even  if  the 

clause in  question provides  for  arbitration to  be held in 

a distant  and  little-known country. Likewise, when such 

an arbitration has resulted in an award rendered in 

conformity with  the arbitration clause, the award  must  

be enforced  even if it strikes  the national  judge as 

wrongly  decided,  and of course  even if it isstrenuously 

objected to by a party of his own nationality. Such is the 

effect of the 1958 New York Convention on the 

Recognition and Enforcement of Foreign Arbitral 

Awards.

Article II of this Convention requires judges in 
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4. No Appeal against the Merits of the Arbitral Award 

If the  judge at the place of arbitration, or  in the 

country  of enforcement, were free to overrule  the 

arbitral  tribunal  because he feels its decision  was 

wrong,  the whole purpose  of agreeing to a neutral venue 

would  be defeated. The international process can be 

effective only if national courts accept that arbitrators' 

findings of fact or conclusions of law are final and 

binding. 

All major international arbitration rules provide for 

the exclusion of appeals. (To say that arbitrators' 

decisions on the substance of the dispute are not subject 

to review does not  mean that  judges cannot control 

awards which  have serious procedural defects, for 

example if the arbitrator has refused to give an adequate 

opportunity to each party to present its case.) 

The crucial question is whether national legal 

systems in fact respect such exclusions of the right to 

appeal. If they do not, the arbitration rules chosenby the 

parties simply cannot have their intended effect of giving 

the arbitrators the authority to reach a final decision. 

It no doubt takes much wisdom and maturity on the 

part of a national  judge to uphold an award  rendered  

against one of his fellow citizens  by foreign  arbitrators 

in a manner  which he believes to be entirely wrong, 

perhaps even in what seems  to  him  to be a mistaken 

application of his own law.  But  unless judges  realise  
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this is not to be in the forum which is 

expressly mentioned. The default 

position is that such claims would 

have to be brought in the jurisdiction 

where their opponents were 

incorporated, wherever and however 

unreliable that might be, while claims 

for breach of contract have to be 

brought in England. But why, is may 

be asked, would any sensible 

businessman have wished to agree to 

this? … Why, having chosen their 

jurisdiction for one purpose, should 

they leave the question which court is 

to have jurisdiction for the other 

purpose unspoken, with all the risks 

that this may give rise to.” 

He went on to refer to judgments of the Supreme 

Courts of Germany, the US, and Australia which 

presumes that parties do not intend to refer their disputes 

to a multiplicity of fora. (The Quartzite Mining Case, n. 

23; AT&T Technologies Inc. v. Communication Worker of 

America, 475 US 643 650 (1986); and Comandate

Marine Corp. v. Pan Australia Shipping Pty Ltd [2006] 

FCAFC 192, para. 195 (the latter referring to the 

particular importance of “the sensible commercial 

presumption” when parties are “operating in a truly 

international market”.)
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specific to the arbitration agreement. 

Allegations that are parasitical to a 

challenge to the validity to the main 

agreement will not do. That being the 

situation in this case, the agreement to 

go to arbitration must be given 

effect.”

Before leaving Fiona Trust, it is important to stress 

the special importance of this analytical approach to the 

implications of consent in international transactions. Both 

of the quoted judged referred to the aspect of the case. 

Lord Hoffman:

 “Particularly in the case of 

international contracts, [the parties] 

want a quick and efficient 

adjudication and do not want to take 

the risks of delay and, in too many 

cases, partiality, in proceedings before 

a national jurisdiction.” 

As for the Lord Hope, he noted that the 

consequences of refusing separate treatment of the 

arbitration clause are:

 “… not just that the parties would be 

deprived of the benefit of having all 

their disputes decided in one forum. 

The jurisdiction clause does not say 

where disputes about the validity of 

the contract are to be determined, if 
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invalid, non-existent or ineffective 

because that other agreement is 

invalid, or did not come into existence 

or has become ineffective, and it shall 

for that purpose be treated as a distinct 

agreement.” 

Since, Lord Hoffman said, rational businessmen 

“are likely to have intended any dispute arising out of the 

relationship into which they have entered or purported to 

enter to be decided by the same tribunal”, and since 

anyone wishing to exclude disputes about the validity of a 

contract could easily do so, one should conclude that the 

arbitration clause “contains nothing to exclude disputes 

about the validity of the contract, whether on the grounds 

that it was procured by fraud, bribery, misrepresentation 

or anything else”. He noted Sovcomflot’s argument that 

but for the bribery they ‘would not have entered into any 

charter with the charterers and therefore would nothave 

entered into an arbitration agreement. But this is in my 

opinion exactly the kind of argument which section 7 was 

intended to prevent’. 

Concurring, Lord Hope concluded this: 

 “The doctrine of separability requires 

direct impeachment of the arbitration 

agreement before it can be set aside. 

This is an exacting test. The argument 

must be based on facts which are 
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He then articulated the following premise: 

“If, as appears to be generally 

accepted, there is no rational basis 

upon which businessmen would be 

likely to wish to have questions of 

the validity or enforceability of the 

contract decided by one tribunal and 

questions about its performance 

decided by another, one would need 

to find very clear language before 

deciding that they must have had 

such an intention.” 

He asked: 

“… whether there is any conceptual 

reason why parties who have agreed 

to submit the question of the validity 

of the contract to arbitration should 

not be allowed to do so.” 

The answer is given in section 7 of the 

Arbitration Act 1996: 

 “Unless otherwise agreed by the 

parties, an arbitration agreement 

which forms or was intended to form 

part of another agreement (whether or 

not in writing) shall not be regarded as 
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or validity of the arbitration agreement. 

For that purpose, an arbitration clause 

which forms part of a contract shall be 

treated as an agreement independent of 

the other terms of the contract.

It took some time for the English courts to adopt 

this concept of severability. But since 2007 we have 

itsconfirmation in the Fiona Trust case (Fiona Trust & 

Holding Corp. v. Privalov [2007] All ER 951; also 

reported sub nom. Premium Nafta Products Ltd at e v. 

Fili Shipping Co. Ltd.). That case involved shipping 

contracts. It was alleged that a senior Russian official had 

been bribed many millions of dollars to sign contracts for 

a very low price. When the shipping company 

(Sovcomflot) later refused to perform the contracts, the 

charterers insisted that the matter must be decided by 

arbitration as provided in the contracts, while Sovcomflot 

wanted the matter to be decided in court, arguing that the 

contracts were invalid because of the bribery and 

therefore the arbitration clause was also unenforceable.

The House of Lords (the supreme court of 

England) unanimously concluded that the arbitration 

clause was enforceable. Lord Hoffman explained that the 

case raised the question “whether it is possible for a party 

to be bound by submission to arbitration when he alleges 

that, but for the bribery, he would never have entered into 

the contract containing the arbitration clause”.
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accepted it as a practical necessity, without which the 

arbitral processwould lose much of its effectiveness. 

In the United States, the severability doctrine was 

set down clearly by the Supreme Court in a famous case: 

Prima Paint v. Flood & Conklin, 388 U.S. 395 [1967], 

where the Supreme Court  stated: 

Except where the partiesotherwise 

intend, arbitration clauses as a matter 

offederal law are "separable" from the 

contracts in which they are embedded, 

and where no claim is made that fraud 

was directed to the arbitration  clause 

itself, a broad arbitration clause will be 

held to encompass arbitration of the 

claim that the contract itself was 

induced by fraud. 

The US Supreme Court's conclusion has 

subsequently been followed in many other American 

decisions, which essentially conform to the evolution of 

French jurisprudence with regard to "l'autonomie de la 

clause compromissoire". The rule of severability is by 

now well-established in modern legal systems, are 

particularly in the UNCITRAL Model Law of 1985, 

which states simply in Article 16(1): 

The arbitral tribunal may rule on its 

own jurisdiction, including any 

objections with respect to the existence 
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invalidity may often have the tempting idea that if the 

contract is invalid as a whole, the invalidity includes the 

arbitration clause; and if the arbitration clause is invalid, 

there can be no arbitration. Since such claims are 

generally raised by defendants, their position would thus 

in effect be tantamount to an insistence on being judged 

by their national courts. 

It would be a disaster for arbitration  (and in 

particular  arbitration of an international nature)  if 

defendants  could  make the arbitral  tribunal  powerless  

simply  by declaring that in their opinion  the contract  

under which the dispute  arises is invalid or void. 

We have already considered one answer to this 

dilemma, which is the principle that arbitrators may rule 

on issues of their own jurisdiction.  The effect of this 

principle isthat the arbitration may goforward even if the 

contract is claimed to be invalid. But what if it is true that 

thecontract is wholly or partially invalid? Would the 

arbitral tribunal then be powerless to decide on the 

consequences of the invalidity (such as restitution of 

goods or payment)? 

The authority of the arbitrator in this respect may 

be upheld if the arbitration clause is considered to 

beseparablefrom the contract in which it is contained. If 

so, the invalidity of the contract as a general principle 

does not extend to invalidate the arbitration clause. 

Although this doctrine of severability may appear to be 

illogical, most developed national systems have firmly 
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case if they consider  that  they  do have  jurisdiction  

(subject  to  being overruled  in due course  by a 

competent  national court).  This fundamental feature of 

the arbitral process is today a part of all arbitration rules 

suitable generally for international contracts, has for 

many years been accepted as a matter of routine by the 

courts in major legal systems., as well as-albeit perhaps 

less frequently-English courts. (For an example, see the 

case of Societe Generale de Surveillance v. Raytheon,

where a US federal Court  of Appeal  refused a 

jurisdictional  challenge to a clause calling for ICC  

arbitration in Switzerland, stating  that  "the  issue of the 

scope of an arbitration  clause in a contract  is an 

appropriate matter  for arbitration", 643 F.2d. 863 (1st cir. 

1981)). The rule has simply become a part of the 

landscape of international arbitration. Therefore,  those 

national courts which disregard it –for example, by 

claiming the authority to order arbitral institutions or 

arbitrators in other countries to halt their work – are seen 

by the international business community as living in the 

past, and unwilling to respect the contractual rights of 

foreigners. 

3. The Separability ofArbitration Clauses 

It happens that parties to a contract claimthat it is 

invalid.The defendant may argue that it was tricked into 

signing the contract. This is a perfectly ordinary subject 

for dispute. But parties who raise such claims of 
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has done may on occasion be necessary. But if 

arbitrations could be stopped at any moment, from the 

very beginning, before the arbitrator has done anything, 

only because a party asks a judge to rule that the arbitral 

tribunal does not have jurisdiction, the system would be 

destroyed by abuse. It would be too tempting for 

defendants to go to their own national courts, and thereby 

(i) paralyse the arbitral process and (ii) force the other 

party into the very national court which the arbitration 

clause was devised to avoid. 

In other words, it is necessary that international 

arbitrators have the right in the first instance to rule on 

their  own jurisdiction. This does not mean that awards 

cannot be controlled by judges, either at the stage of 

challenge  to  the award or attempted enforcement of the 

award.  It simply meansthat parties cannot escape 

arbitration by rushing to their favourite court. All leading 

international arbitration systems respect this rule; it is, for 

example.  

This is the reason why the UNCITRAL Model Law 

of 1985, in Article16(3), provides that arbitrators shall 

have the authority to decide on issues relating to their 

own jurisdiction, and that a national court may be asked 

to control such matters only after the arbitrators have 

reached their decision inthis respect. 

The essential point is thatarbitrators do not have to 

stop when they are faced with a jurisdictional challenge,  

but  may  decide  that  challenge  and  go on  with  the  
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authority in case of a dispute, the arbitral mechanism 

would not be very usefulfor international contracts.  

International contracts may be performed  for  many 

years before a dispute arises,  and  persons  originally 

named may no longer be willing or able to serve.  It is 

also preferable to name arbitrators in  light  of  the nature 

of a given dispute, so as to choose persons with relevant 

training and experience. It is difficult, if not impossible, 

to know in advance what future disputes might be, and 

what expertise they may require. It also makes it 

impossible for arbitral institutions to fulfil their role in 

appointing arbitral tribunals. Laws that require arbitration 

clauses to contain thenames of the arbitrators tend to 

make international arbitration agreements unworkable. It 

then results in the dispute beingthrown into somenational 

court, the neutrality of which will likely be doubted by 

one party. 

2. Arbitrators'  Right to Rule on Jurisdictional 

Challenges

Arbitrators cannot make the finaldecision as to the 

extent of their own authority. If an arbitrator hasrendered 

an award despite the absence of a valid arbitration 

agreement, orbeyond the scope of the agreement, 

theremust be the possibility ofcorrection by a controlling 

authority. This would usually be the court of the place 

where the award is rendered or where it is sought to be 

enforced. That kind of correction of what an arbitrator 
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leading legal systems.  Countries which have not yet 

accepted these essential ideas must expect to be viewed 

with the suspicion that they simply are not willing to trust 

aneutral forum, and that whatever they may say in general 

terms about accepting international arbitration cannot be 

totally believed. 

The Validity of Pre-Dispute Agreements to Arbitrate 

If parties were allowed to agree to arbitration only 

after the dispute had arisen, international commercial 

arbitration would doubtless become a useless tool. For,  

once a dispute  has arisen,  the defendant  typically  has 

little  reason  to agree to  a neutral  forum;  it would  insist

that  any  suit  be brought  before its own  national  

courts.  In other words, arbitrationagreements can play a 

significant role only if they are concluded before any 

dispute arises, typically at the time of entering into, and 

as a term of, the original contract. Indeed, many 

investments   are made in reliance upon the availability of 

a neutral dispute-resolution mechanism such as the one 

promised by an international arbitration clause. Countries 

whose laws disregard pre-dispute arbitration clauses in 

international contracts must be considered obviously 

hostile to international arbitration. 

1. The Validity of Future Designations of Arbitrators 

If arbitration agreements wereconsidered valid only 

if they expressly name the arbitrators who would have 
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I. Six Essential Ideas 

The reason to favour international arbitration is that 

it encouragesinternational trade.  If the courts of a country 

are hostile to international arbitration, and systematically 

favour their own citizens either by assuming the right to 

decide disputes in disregard of neutral arbitration clauses, 

or by refusing to enforce arbitral awards, parties from that 

country will be considered less reliable as trading 

partners. No amount of self-satisfaction about the quality 

of one’s own courts will change thisfact. 

As the US Supreme Court put it in a landmark 

decision in 1974, the jurisdictional uncertainty of 

international business relations makes it necessary to 

respect contractual choices of a neutral forum in order to 

achieve the "orderliness and predictability essential toany 

internationalbusiness transaction". This aim, as the Court 

said, would be frustrated by a "parochial refusal by the 

courts of one country to enforce an international 

arbitration agreement" (Scherk v. Alberto-Culver Co., 417

U.S. 506, at p. 516). 

Such isthe general motivationfor upholdingthe 

effects of international arbitration mechanisms. But to 

give effect to this general principle, there had to be 

progress with respect to a number of separate issues, as 

weshall now see. Siximportant ideas today appear very 

basic, butnonetheless represent major contributions of the 
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be put under pressure to follow the general trend only to 

be modern or fashionable. Rather, they should do so 

because it is in the interest of their countries. To be 

convinced of the need for reform, it is not enough to refer 

to the French or English or American examples. One 

must look atthe precise ways inwhich these legal systems 

have favoured international arbitration, and then analyse 

in each instance whyit was in the national interest to 

progress in that direction.  Is it also so in our own 

countries?
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judges of many countrieswere hostile to arbitration in 

general.  Courts were suspicious of contractual 

arrangements for private justice. They were jealous of 

their authority. They also feared that persons other than 

professional judges were likely to misapplythe law. Their 

hostility towards arbitration was even greater with respect 

to cases of an international nature, where foreigners 

sought to deprive localsof their "right" to be heard by 

their "natural" judges, their countrymen, or sought to 

impose the decisions of foreign arbitrators.  

Following the commencement of worldwide 

reconstruction in 1945, and the expansion of international 

commerce, the major trading nations led a great 

movement in precisely theother direction. Arbitration has 

come to be favoured generally, and international 

arbitration most of all.  

Moreover, the positive attitude towards 

international arbitration is not limited to the industrialised 

West.  Developing countries (such as India and Tunisia) 

and Socialist countries (such as the Soviet Union) 

followed this increasingly universal trend. But a number 

of countries, particularly in Latin America and the Middle 

East, have lagged behind this worldwide movement. This 

raises an important problem if we are to be honest and 

realistic in thinking about the realities and prospects of 

international arbitration in commercial relations between 

Western and Arab countries. I do not suggest that the 

lawmakers and judges in Middle-Eastern countries should 
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This may be an ugly tribunal in the eyes of the Saudi 

judge:one which he may think should not be allowed to 

replace him. But it is only when you overcome your 

immediate dislike and follow a higher principle, a more 

long-term objective, that you can truly prove your 

acceptance of the process. 

The national systems of the common law have learned 

to accept international arbitration, and they have proved it 

in the way they have dealt with what may have seemed to 

them to be unattractive awards and tribunals. 

The fundamental problem that distinguishes 

international arbitration from national arbitration is the 

multiplicity of potentially competent jurisdictions. Since 

there is no obligatory "World Court of Commerce", 

parties must voluntarily accept a neutral forum created by 

a contractual stipulation. If such contractual stipulations 

are not respected from country to country, there would be 

chaos.  Everyone would sue his adversaries in his own 

favourite court. There would be inconsistent judgments, 

and those judgments would be difficult to enforce 

anywhere but in the country where they were rendered. 

The system would degenerate. Settlement of disputes 

under international contracts would no longer be secure.  

International commerce would suffer because serious 

companies would consider international contracts to be a 

matter of high risk, to be avoided or to be priced at a 

premium to compensate for the risk. 

In the days of our grandparents, the laws and the 
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way which the Saudi judge feels is not 

correct;

two of the arbitrators were unknown 

foreigners with no qualifications in Saudi 

law;

the third arbitrator wasSaudi, but he 

disagreed with  the award; 

and, finally, the Saudi party lost and now 

the foreign party asks the Saudi judge to 

order payment. 

This may be an award which is not easy to love. But as 

you cannot say "I love my children only when they do 

things that I like", so you cannot say "I accept awards 

only when I agree with them". 

Now to the second test. In fact, in a chronological 

sense the first test of love is not the case of the ugly

award. It is that of the ugly tribunal, because this is the 

test that arises at an earlier stage in the dispute. For 

example, a Saudi party goes to court in Jeddah against a 

foreign party which the Saudi party says has received a 

large advance payment but then refused to perform the 

contract. The contract is governed by Saudi law. But 

there is an arbitration clause, and so the foreign party asks 

the Saudi judge to give up his jurisdiction in favour of an 

arbitral tribunal in a distant land.  This tribunal will 

almost certainly have a majority of non-Saudi arbitrators 

who are not experts in Saudi law, and who may beentirely 

unknown in this country.



56

Commerce. I used a comparison. I made the observation 

that it is easy to love a beautiful child. It is easy to be 

proud of your daughter when her marks are the best at her 

school; and your son when everyone applauds his 

performance at a piano recital. But these are not tests of 

love. A test of love is when your child is unable to pass 

its examination, or when it becomes confused and makes 

mistakes in life – sometimes grave mistakes. 

The same things can be said about international 

arbitration. Do you love arbitration? It is easy to love a 

beautiful award.  It is easy for anational legalsystem 

toembrace aunanimous decision, persuasively reasoned 

by a distinguished tribunal, and when the winning party is 

from its own country.  But this is not a test of love. If a 

national system wants the world to believe that it favours 

international arbitration, there are two such tests of love. 

One of these two tests is whether you will accept an 

ugly award. Since we are in Riyadh, let me put it in this 

way: what will a Saudi judge say when he is asked to 

enforce an award which he might dislike in every way, 

because

it was rendered in a foreign country; it 

was rendered in a language he does not 

understand;

its reasoning seems to him to be poor; 

the arbitrators were supposed to apply 

Saudi law, and they tried to do so, but in a 
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Resolution

Would a legal system which is entirely selfish support 

international arbitration? It sounds nice and polite to say 

that we are all in favour of international law and 

international methods for resolving disputes, but what are 

the costs and the benefits? It is very difficult to know 

whether words that sound noble are truthful and sincere. 

And so it is easier to trust someone to behave in a 

particular way if it is truly good for him, than to do so 

because we assume he wants to be nice. 

Why am I beginning my presentation in this way? 

Doesn't everyone love international arbitration? The true 

answer is no. It can be difficult to love international 

arbitration, and it is important to understand why. 

Otherwise we will be talking about illusions, and we will 

in reality achieve nothing. 

Almost 30 years ago, in October 1989, I was invited to 

address a distinguished audience of Arab judges, 

professors, and lawyers in an excellent conference in 

Amman, organised by the Euro-Arab Chamber of 
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litigation. For example, arbitration is a faster, indeed 

often much faster process than court litigation. It is a 

private process rather than a public, which might be 

particularly important in commerce, where arbitration is 

frequently used. Further, arbitration can be held in a third 

neutral country rather than in the country of one of the 

disputants. The parties canchoose their arbitrators and 

appoint persons who have some knowledge or at least 

some familiarity on the subject matter of the dispute. A 

compelling or even a decisive reason is that an arbitral 

award can be enforced in more than 150 other countries, 

while a court judgement generally only can be enforced 

in the country where it is given. 

It expected that the increasingly favourable climate 

for arbitration will remainand lead to a continued increase 

of international arbitration both in number of cases and 

geographical spread. Contributing to this are both a more 

efficient arbitral process and a continuing expansion of 

international commerce and trade. 



53

As indicated earlier in this paper the instances of 

court involvement mentioned above are exclusive under 

the Model Law and most laws based on the Model Law.

Conclusion

Arbitration has benefitted from the legislative and 

other measures taken over the past several decades in the 

field of arbitration. Many countries have either adopted 

the UNCITRAL Model Law or been inspired by its 

content when drafting or revising their own legislation on 

arbitration. Similarly, a number of arbitral institutions 

have adopted the UNCITRAL Arbitration Rules as their 

own rules or been inspired by them when drafting their 

rules.

Arbitration has benefitted from both the quality of the 

many new laws and rules,and from the harmonization that 

the legislative and other measures have resulted in. The 

Model Law has already led and will continue to lead to a 

harmonization of national arbitration laws to an even 

greater extent in the future.
1

Furthermore, amore efficient arbitration process 

means that parties have become more likely to opt for 

arbitration instead of court litigation. Even before the 

above mentioned reforms were adopted, arbitration could 

demonstrate significant advantages compared to 

1Böckstiegel, Past, Present, and Future Perspectives of Arbitration p 301, in Arbitration 

International, Volume 25 Number 3, 2009.
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counsel, to set the dates for the preparatory hearing and 

parties’ submissions.
1

Recognition and enforcements of awards 

Similarly,when a party does not voluntarily comply 

with the award, courts will be empowered to exercise 

their iusimperii to coercively enforce the award against 

the party in default.
2

The provisions on recognition and enforcements in 

the Model Law mirror those of the New York 

Convention. Different jurisdictions may have different 

approaches on the enforceability of awards, yet the New 

York Convention has permitted the harmonization of the 

legal standards applicable to enforcement proceedings.
3

Enforcement proceedings will take place either where 

the respondent is a resident or has its principal place of 

business, or where it has money or other assets against 

which the award can be enforced. 

1 The internal guidelines have been issued in Swedish. An unofficial translation into 

English is available at [http://sccinstitute.se/media/56038/arbitration-cases-before-the-

svea-court-of-appeal-version-1.pdf].  

2 Article 35 and 36 of the UNCITRAL Model Law.  

3UNCITRAL, together with Shearman & Sterling and Columbia Law School have 

materialized a very useful initiative, by making available online court decisions from a 

number of jurisdictions that apply the New York Convention (or the national laws that 

incorporate the Convention) in enforcement proceedings. The initiative is the “1958 

New York Convention Guide,” which gathers decisions from 42 different jurisdictions, 

including Argentina, Egypt, South Africa, Sweden, Russia, and the USA and even from 

states which are not signatories to the Convention. See more information at 

[http://www.newyorkconvention1958.org/index.php?lvl=cmspage&pageid=11&provisi

on=142&sub_provision=1], See also Supra 14. 
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whole or in part. When an award is set aside, the award 

will usually be treated as invalid and accordingly 

unenforceable. Still, article 34 exhaustively spells out the 

grounds for challenge, which do not address the merits of 

the dispute, but instead the manner in which the 

proceedings were conducted. 

When drafting the Model Law one of the most 

difficult questions was what grounds would justify the 

setting aside of an arbitral award. Eventually, after long 

discussions, the conclusion was reached to mirror the 

grounds of the New York Convention to deny 

enforcement,
1
with some minor modifications. A 

challenge or appeal will be made in the courts of the 

country of the place of arbitration. 

Setting aside proceedings can take long time and be 

costly. Aware of this, the Svea Court of Appeal, the main 

court in Sweden for dealing with arbitration matters, has 

taken an interesting initiative by issuing in January 2014 

internal guidelines for the management of setting aside 

proceedings. The guidelines aim at making the court’s 

management of these type of proceedings more efficient 

and, thereby, less costly for the parties. Among the 

measures included in the guidelines is the making of a 

time plan by the judge in consultation with the parties’ 

1 Article V, 1, New York Convention. 
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In Euroflon v. Flexiboys
1
the Supreme Court of Sweden 

dealt with the issue of court assistance in the taking of 

evidence, deciding that the court’s review is limited only 

to the legality of the tribunal’s order.
2
 In that case, a party 

had requested court assistance in taking evidence from a 

third party in an on-going arbitration. The other party 

objected to the request, asserting that the requested 

material lacked evidentiary value and contained trade 

secrets that should only be disclosed in extraordinary 

circumstances. The Supreme Court of Sweden ruled that 

under Section 26 of the SAA the evidentiary value of the 

requested material is a question left exclusively for the 

tribunal that authorizes the request for assistance, which 

the court may not review. The court’s review is limited to 

the legality of the disclosure order and whether an 

exception for the disclosure exists. 

Setting aside of awards 

The most dramatic court involvement may occur after 

the award has been made, if a party commences 

procedures for the setting aside of the award. 

The setting aside procedure, which is laid down in 

article 34 of the Model Law, may result in that the court 

declares that the award is to be disregarded (set aside) in 

1 Decision of the Supreme Court of Sweden, 10 May 2012, Case No. Ö 1590-11. 

2 Christina Blomkvist, Production Of Documents - Swedish Supreme Court Confirms A 

Continuing Arbitration-Friendly Application In Swedish Courts, The Columbia Journal 

of European Law Online, Vol. 18, p. 29. 
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The amendments of the Model Law in 2006 

introduced in a new Chapter IV A, a more comprehensive 

legal regime dealing with interim measures in support of 

arbitration. In Section 5, Court-ordered interim measures, 

Article 17 J provides that courts have the right to grant 

interim measures. 

Taking of evidence 

The consensual nature of arbitration and the resulting 

lack of the tribunal’s coercive powers sometimes limit the 

tribunal's options in taking evidence. In general it cannot 

force witnesses to appear at a hearing or answer 

questions, or order third parties to produce documents. 

For those and comparable measures arbitration tribunals 

therefore have to rely on court support. In Sweden, for 

example, arbitrators are not allowed to require witnesses 

to take oath, neither to impose fines nor use any means to 

coerce a party to submit evidence. Because of this limited 

coercive power, Section 26 of the Swedish Arbitration 

Act (SAA) gives a party the right to go to a district court 

and request the court to hear a witness under oath or a 

party under affidavit, or request the court to order a party 

to produce evidence. 

Intrusion into the arbitration is minimized by the fact 

that the request for the court’s support in general must 

come from the tribunal itself or at least with its approval.
1

1 Article 27 of the UNCITRAL Model Law. 
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gap, and allow for the so-called Emergency Arbitrator 

proceedings,
1
 whereby a party may obtain interim relief 

before the constitution of the tribunal. 

Another reason why the assistance of national courts 

in interim measures may become necessary is that the 

consensual nature of arbitration, permits tribunals to 

make orders solely affecting the parties to the arbitration. 

Unlike a court, a tribunal may be prevented from making 

an order addressed to a third party, such as a bank holding 

funds for a party. 

Finally, in some cases, for example to preserve 

evidence or to secure assets, a party may need to require 

an interim measure ex-parte, that is, without the notice of 

the party against whom the measure is sought. The Model 

Law permits limited ex-parte requests to the tribunal
2
,

and most institutional rules do not permit tribunals to 

order interim measures ex-parte. National courts, on the 

other hand, may order interim measures ex-parte.
3

Article 9 of the Model Law codifies the dual 

principles that, first, a party does not waive its right to go 

to arbitration by requesting (or obtaining) interim 

measures of protection from a national court, and, second, 

thatthe existence of an arbitration agreement does not 

prevent a national courtfrom granting such measures. 

1 See Patricia Shaughnessy, Supra 40, pp. 95 – 114.  

2Article 17 B (1) UNCITRAL Model Law.  

3 See Supra 4, pp. 444-446.  
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for example, when the tribunal simply has no power to 

issue a specific type of measure. The most obvious are 

attachments, which can normally be granted effectively 

only by state courts. 

Another situation is the coercive enforcement of an 

interim measure. Unlike court-ordered interim measures, 

interim measures ordered by tribunals are generally not 

enforceable, as they are by nature interim, or provisory 

measures that do not finally resolve the dispute.
1
 Still, 

some arbitration rules allow for decisions on interim 

measures to be made in the form of an order or an award.
2

Yet, naming the decision as “order” or as “award” is not 

decisive. What is relevant for enforcement purposes is the 

finality of the decision and its binding nature,
3
 which will 

ultimately be assessed by the national court of 

enforcement. 

Also, in many jurisdictions, interim measures may not 

be available prior to the constitution of the tribunal. In 

such case, recourse to national courts is the only 

alternative to obtain measures in urgent matters. 

However, in past years many institutional rules,
4
 such as 

the ICC Rules and the SCC Rules, have addressed this 

1 However, in the United States tribunal-ordered interim measures may be enforced if the 

issue decided in the order is sufficiently final.  

2 See, for example, Article 28 1) of the ICC Rules, and Article 32 (3) of the SCC Rules.  

3 See Patricia Shaughnessy, Chapter 5 Interim Measures inSupra 40, p. 107.  

4 Rules such as the ICC Rules, the LCIA Rules, and the SCC Rules provide for the 

issuance of interim measures prior to the constitution of the tribunal, by a so-called 

“emergency arbitrator.” 
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Today arbitration laws widely recognize the 

Kompetenz-Kompetenz principle, also those which are not 

based on the Model Law. For example, Section 2 of the 

Swedish Arbitration Act
1
 gives parties the right to initiate 

parallel court proceedings to obtain a declarative 

judgment from the District Court to determine whether or 

not the tribunal has jurisdiction to decide the dispute. 

Such declarative decision can be requested prior or during 

the commencements of arbitral proceedings, and can be 

sought to obtain both, a positive or a negative decision on 

jurisdiction. Similarly, as in Article 16 (3) of the Model 

Law, Section 2 of the Swedish Arbitration Act provides 

that the arbitrators may continue the arbitration pending 

the determination of the court. There is a difference 

between Section 2 and Article 16, though. The 

declaratory judgment of the district court may be 

appealed to the Court of Appeal and then to the Supreme 

Court, if leave for appeal is granted.
2

Interim measures 

In many cases where interim measures are necessary 

the tribunal itself can order them. But there are a number 

of situations where the tribunal's powers may be 

insufficient and recourse to a national court is required, 

1 Lag (SFS 1999:116) omskiljeförfarande. A translation of the Swedish Arbitration Act is 

available on http://swedisharbitration.se/wp-content/uploads/2011/09/The-Swedish-

Arbitration-Act.pdf.

2 Marie Öhrström, Chapter 4, Jurisdiction of the Arbitral Tribunal in Ulf Franke, Annette 

Magnusson, et al. (eds), International Arbitration in Sweden: A Practitioner's Guide, 

(Kluwer Law International 2013),p. 86. 
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against a court decision on challenge. Furthermore, it is 

provided, that while a challenge is pending, the tribunal, 

including the challenged arbitrator, may continue the 

arbitral proceedings and make an award.
1
 A court may 

also remove an arbitrator who does not withdraw from his 

office although he becomes de jure or de facto unable to 

perform his function or for other reasons fails to act 

without undue delay.
2

Jurisdiction

Article 16 of theModel Law articulates the well-

known principle of Kompetenz-Kompetenz, i.e. that an 

arbitral tribunal has the power to rule on its own 

jurisdiction to decide a dispute. It should be noted, 

however, that the arbitral tribunal’s power is neither 

exclusive nor final. Tribunals may rule on their 

jurisdiction either as a preliminary question or in an 

award on the merits. If the arbitral tribunal rules as a 

preliminary question that it has jurisdiction, any party 

may request, within thirty days after having received 

notice of that ruling, a court to decide the matter.  Such 

decision, again to minimize the disruption,cannot be 

appealed, and while the court is deciding on the matter, 

arbitral proceedings may continue in parallel, and the 

tribunal may even make an award.
3

1 Article 13 (3) UNCITRAL Model Law.  

2 Article 14 UNCITRAL Model Law.

3 Article 16 (3) UNCITRAL Model Law. 
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Enforcing the arbitration agreement 

At the beginning of an arbitration it may be necessary 

to ask a court to enforce the arbitration agreement. Article 

8 of the Model Law requires courts to recognize and give 

effect to arbitration agreements. Article 8 of the Model 

Law mirrors the approach of Article II. 3 of the New 

York Convention, and directs courts to refer parties to 

arbitration, if the dispute is subject to an arbitration 

agreement and if a party so requests. 

Appointment of arbitrators 

Courts have an important role to play in the 

composition of the tribunal as a fall back appointing 

authority. This is the case if the parties cannot agree on 

the arbitrator or where the prescribed or agreed 

appointment mechanism does not work. The Model Law
1

and most national laws provide that in such a situation the 

arbitrators are to be appointed by the courts. In such 

situations court intervention is necessary to make the 

agreement to arbitrate workable. 

Challenges to arbitrators 

Courts also have an important role in deciding on 

challenges to arbitrators. Frequently a challenge will 

seriously disrupt arbitral proceedings. To minimize the 

disruption, the Model Law provides no right of appeal 

1 Article 11 (3) (4) UNCITRAL Model Law.  
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For many years the views on the role which national 

courts played or should play in arbitration differed 

widely. At one end there were the views considering that 

arbitration would run into great problems if courts could 

not constantly superviseand assist the tribunals. 

At the other end, there were the views supporting the 

idea that the efficacy of the arbitral procedure would be 

reduced if the courts would retain the authority to 

scrutinize arbitrators on a wide variety of grounds, or, 

indeed, if they could decide questions of law. 

Over the past several decades, things have changed. 

The prevailing trend today, supported by the Model Law 

and the many national arbitration laws based on the 

Model Law, gives priority to party autonomy and limited 

court intervention.
1
Article 5 of the Model Law expressly 

states that all the instances where a court may be involved 

shall be stated within that law. That is the advantage of 

this article, which fortunately was included by almost all 

States which enacted legislation based on the Model Law, 

and also followed in national arbitration laws not based 

on the Model Law.
2

The instances where a court under the Model Law 

may be involved are the following: 

1 See GeroldHerrmann in The Arbitrator’s Responsibilities for the Proper Conduct of the 

Proceedings and the Role of the Courts in Providing Supervision in the International 

Council for Commercial Arbitration Congress series no. 10, International Arbitration 

Conference New Delhi 2000 (Kluwer Law International 2001), p. 76, and Mistelis in 

Julian D. M. Lew, Loukas A. Mistelis, et al.,Comparative international Commercial 

Arbitration, Kluwer Law International 2003, p 355. 

2 See, for example, England, Arbitration Act section 1 (c). 
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The twentieth century saw the emergence of a number 

of arbitral institutions, several of which are still active 

and among the leading international arbitration 

institutions, such as the LCIA (London Court of 

International Arbitration) established already in 1883, the 

SCC (the Arbitration Institute of the Stockholm Chamber 

of Commerce) established in 1917, ICC International 

Court of Arbitration established in 1923, and the AAA 

(American Arbitration Association) established in 1926. 

There are many more arbitral institutions. It is 

unclear, however, how many institutions exist today; yet 

there seems to be among practitioners the perception that 

about 50 per cent of the institutions have been established 

in the last twenty years.
1

The Role of National Courts in International 

Arbitration

The role of courts in arbitration hasfor many years 

been widely discussed, in academic work, conferences, 

reports, etc. The ICCA Congress held in New Delhi in 

2000 was devoted in its entirety to address the role of 

courts. The theme of that conference alone reveals the 

importance and the complexity of the subject: 

“International Arbitration and National Courts: The 

Never Ending Story.” 

1 See, for example, [http://kluwerarbitrationblog.com/blog/2011/11/30/the-rise-and-rise-

of-the-arbitration-institution/] 
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consider them as guidance
1
 and even courts take them 

into account when ruling on challenges.
2

Arbitral institutions 

Institutional rules are not generally characterized as 

soft law.
3
 However, a large number of international 

arbitrations are conducted pursuant to institutional rules, 

which, therefore, have a decisive influence on the arbitral 

process.

Party autonomy gives parties broad freedom to agree 

on the procedures governing an international arbitration. 

Parties frequently exercise this freedom by adopting or 

incorporating the procedural rules adopted by an 

arbitration institution into their arbitration agreement.
4

Institutional rules thus have a great impact on the 

conduct of international arbitration. Among other things 

they assist arbitrations in many matters that would 

otherwise fall upon the courts. The most important of 

such matters is the appointment of arbitrators. 

1 Felipe Mutis Tellez, Arbitrators’ Independence and Impartiality: A Review of SCC 

Board Decisions on Challenges to Arbitrators (2010-2012), p. 4 available on 

[http://www.sccinstitute.se/media/30001/felipe-mutis-tellez_article-on-scc-challenges-

on-arbitrators.pdf] 

2 See, for example, judgment T 2484-11, of 10 April 2013, of the Supreme Court of 

Sweden.  

3 See, however, Gabrielle Kaufmann-Kohler, Soft Law in International Arbitration: 

Codification and Normativity in Journal of International Dispute Settlement (2010), p. 2 

4 Gary B. Born, International Commercial Arbitration: Commentary and Materials 

(Second Edition), (Kluwer Law International 2001) p. 450. 
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comprehensively regulate the evidence taking in 

arbitration, providing, for example, mechanisms for the 

presentation of documents, witnesses of fact and expert 

witnesses, and the conduct of evidentiary hearings.
1
These

Rules are not meant to be used as an independent body 

but in conjunction withinstitutional, ad-hoc or other rules 

or procedures governing international arbitrations.
2

The IBA Guidelines on Conflicts of Interest 

In October 2014 new Guidelines on Conflicts of 

Interest in International Arbitration (the “Guidelines”) 

were adopted by IBA, replacing an earlier version 

adopted a decade before that, in 2004. 

The Guidelines are designed in response to the need 

for international standards applicable to arbitrator 

disclosure, where counsel and arbitrators may often be 

unsure whether or not certain relationships should be 

disclosed.
3
The development of international business, 

with the involvement of increasingly larger corporate 

groups and international law firms, has led to numerous 

disclosures and to a large number of arbitrator challenges. 

The Guidelines have become an international 

standard widely accepted for disclosure and challenges. 

Parties rely on them in their submissions, institutions 

1 Idem.

2 Idem.

3 IBA Guidelines on Conflicts of Interest in International Arbitration, Introduction, para. 

1, p. 1. 
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fill in certain gaps in the practice of arbitration, as well as 

a compromise between practitioners and arbitrators from 

different legal backgrounds.
1

Although many protocols or guidelines, etc. may fall 

under this definition it suffices for the purpose of this 

paper to mention two instruments developed by the 

International Bar Association (IBA), which have been 

particularly important for the international arbitration 

process, i.e. the Rules on the Taking of Evidence in 

International Commercial Arbitration, and the Guidelines 

on Conflicts of Interest in International Arbitration, both 

adopted by IBA.
2

The Rules on the Taking of Evidence 

In May 2010 the IBA issued a revised version of the 

Rules on the Taking of Evidence in International 

Commercial Arbitration,
3
 with the purpose to “provide an 

efficient, economical and fair process for the taking of 

evidence in international arbitration” to parties and 

arbitrators from various jurisdictions.
4
 The Rules 

1 Richard H. Kreindler and  Mariel Dimsey, Chapter II: The Arbitrator and the Arbitration 

Procedure, The Applicable Law and Procedural Issues: Conceptions, Preconceptions 

and Misconceptions in GeroldZeiler, Irene Welser, et al. (eds), Austrian Yearbook on 

International Arbitration 2015, p. 160.  

2 There are several other soft law instruments, such as The ICC Commission Report on 

Controlling Time and Costs in Arbitration, to which arbitrators regularly refer when 

they seek to conduct the proceedings as efficient as possible; the IBA Guidelines on 

Party Representation in International Arbitration, designed in response to the need to 

systematically regulate counsel conduct in international arbitration; and UNCITRAL 

Notes on Organizing Arbitral Proceedings.  

3 The Rules replaced an earlier version of 1999. 

4 IBA Rules on the Taking of Evidence in International Arbitration, Foreword, p. 2.   
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Commission. The purpose of the system is to promote 

international awareness of the legal texts formulated by 

the Commission, and to facilitate uniform interpretation 

and application of those texts. The material is available 

on the UNCITRAL website.
1

“Soft Law” 

To the regulatory framework of arbitration, it could 

also be included so-called “soft law,” i.e. the growing 

body of provisions called “protocols,” “guidelines”, 

“checklists”, or the like,  that has emerged in international 

arbitration in recent decades. There is no precise 

definition of this concept. Generally “soft law” norms are 

understood to be those that cannot be forced through 

public enforcement, and unlike national or international 

law, these provisions are not “mandatory”for arbitration 

participants.
2
 These norms can emanate from state actors, 

be they legislators, governments or international 

organizations. They can also emanate from non-state 

actors, such as private institutions and professional or 

trade associations. They range from provisions that can 

be incorporated into the parties’ agreement to arbitrate, to 

recommendations, as to the best practices that arbitrators 

and other arbitration actors follow. Soft law in 

international arbitration has developed as a response to 

1 See the UNCITRAL website http://www.uncitral.org/clout/index.jspx?lf=898&lng=en.  

2 William W. Park, The Procedural Soft Law of International Arbitration, in Pervasive 

Problems in International Arbitration (Mistelis&Lew eds., 2006), p. 141. 
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amended version.The revised version of article 7 is 

intended to modernize the form requirement of an 

arbitration agreement to better conform to international 

contract practices. Chapter IV A establishes a more 

comprehensive legal regime dealing with interim 

measures in support of arbitration. 

The Model Law reflects worldwide consensus on key 

aspects of international arbitration practice having been 

accepted by states of all regions and the different legal 

and economic systems of the world. Model Law-based 

legislations have been adopted in in 69 states in a total of 

99 jurisdictions.
1

By adopting the Model Law, many countries have 

modernized their arbitration laws over the past 30 years, 

providing for effective and stable support for the arbitral 

process; whereas for many other countries the Model Law 

has served as an inspiration when drafting or revising 

their legislation on arbitration.
2

It should be added that the UNCITRAL Secretariat 

has established a system for collecting and disseminating 

information on court decisions and arbitral awards 

relating to the conventions and model laws (including the 

Model Law) that have emanated from the work of the 

1See UNCITRAL website 

[http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration_st

atus.html] 

2 Gary B. Born, Chapter 1: Introduction to International Arbitration in International 

Arbitration: Cases and Materials, 2nd edition (Kluwer Law International 2015), p. 46. 
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The UNCITRAL Model Law on International 

Commercial Arbitration 

Equally as important as the UNCITRAL Arbitration 

Rules, and for the purpose of this paper even more 

important, is the UNCITRAL Model Law on 

International Commercial Arbitration (1985), with 

amendments as adopted in 2006 (the “Model Law”). 

The Model Law is designed to be implemented by 

states into their national legislation to reformand 

modernize their national laws on arbitral procedure, 

thereby harmonizingthe treatment of international 

commercial arbitration in different jurisdictions around 

the world. In 36 articles the Model Law covers all stages 

of the arbitral process; from the arbitration agreement, the 

composition and jurisdiction of the arbitral tribunal and 

the extent of court intervention, to the recognition and 

enforcement of the arbitral award.  

On 7 July 2006 UNCITRAL adopted amendments to 

the Model Law. These amendments concerned the 

following articles:Article 1 (2) (Scope of application), 

article 7 (Definition and form of the arbitration 

agreement), and article 35 (2) (Recognition and 

enforcement), a new chapter IV A (Interim Measures and 

preliminary orders) to replace article 17, and a new article 

2 A (International origin and general principles). As of 

2006, the standard version of the Model Law is the 
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disputes. The Rules cover all aspects of the arbitral 

process, providing a model arbitration clause, regulating 

the appointment of arbitrators, the conduct of arbitral 

proceedings, and establishing rules in relation to the form, 

effect and interpretation of the award. 

The Rules, as revised, have been effective since 15 

August 2010. They include provisions dealing with, 

amongst others, multiple parties, joinder, liability, and a 

procedure to object to experts appointed by the arbitral 

tribunal. A number of innovative features contained in the 

Rules aim at enhancing procedural efficiency. For 

example, the Rules include revised procedures for the 

replacement of an arbitrator, the requirement for 

reasonableness of costs to be apportioned between the 

parties, and a review mechanism regarding the costs of 

arbitration. They also include more detailed provisions on 

interim measures.  

It is expected that the Rules will continue to 

contribute to the development of harmonious 

international economic relations. For this purpose, in 

2012 UNCITRAL designed Recommendations to assist 

arbitral institutions and other interested bodies with 

regard to arbitration under the UNCITRAL Arbitration 

Rules (as revised in 2010).
1

1 The complete text of the Recommendations is available on the UNCITRAL website 

[http://www.uncitral.org/pdf/english/texts/arbitration/arb-recommendation-2012/13-

80327-Recommendations-Arbitral-Institutions-e.pdf]. 
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Commercial Arbitration has reported on more than 1 500 

court decisions dealing with the 1958 New York 

Convention.
1

The Convention focuses on the recognition and 

enforcement of arbitration agreements and arbitral 

awards, yet it does not specifically regulate the conduct of 

the arbitral proceedings or other aspects of the arbitral 

process. For these matters, UNCITRAL has developed 

other instruments, such as the UNCITRAL Arbitration 

Rules and the UNCITRAL Model Law on International 

Commercial Arbitration. 

The UNCITRAL Arbitration Rules 

The UNCITRAL Arbitration Rules (as revised in 

2010) (the “Rules”) areUNCITRAL’s first major 

achievement in the field of arbitration. The Rules provide 

a comprehensive set of procedural rules upon which 

parties may agree for the conduct of arbitral proceedings 

arising out of their commercial relationship. The original 

UNCITRAL Arbitration Rules were adopted in 1976 and 

have ever since been used for the settlement of a broad 

range of disputes, including ad-hoc arbitrations, as well 

as in arbitrations administered by institutions.
2
 They are 

used also ininvestor-state disputes, and in state-to-state 

1 For more information on the ICCA Yearbook Commercial Arbitration and reported 

court decisions, see the ICCA website, www.arbitration-icca.org/publications. 

2 Some arbitral institutions have adopted the UNCITRAL Arbitration Rules as their own 

arbitration rules, among them The Cairo Regional Centre for International Commercial 

Arbitration.
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domestic awards. An ancillary aim of the Convention is 

to require courts of signatory states to give full effect to 

arbitration agreements, by providing that courts shall 

refer the parties to arbitration, that is, shall refrain from 

dealing with a dispute, when the parties have entered into 

a valid and operative arbitration agreement.
1
 To date 

156states are signatories to the Convention.
2

Although the New York Convention was adopted 

prior to the establishment of UNCITRAL, it is today an 

integral part of its work programme. For example, 

UNCITRAL has prepared the Recommendation regarding 

the interpretation of article II, paragraph 2, and article 

VII, paragraph 1 of the Convention, which was adopted 

in 2006. The Recommendation was drafted in recognition 

of the widening use of electronic commerce and 

enactments of domestic legislation as well as case law, 

which are more favourable than the New York 

Convention in respect of the form requirement governing 

arbitration agreements, arbitration proceedings, and the 

enforcement of arbitral awards. 

Although the New York Convention was adopted 

over half a century ago it continues to be considered as 

the most important international instrument in 

international arbitration. Since 1976, the ICCA Yearbook 

1 Article II, 3 New York Convention.   

2 See the UNCITRAL 

website,[http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_st

atus.html] 
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of the regulatory framework that shapes the arbitral 

process.

Of foremost importance for the furtherance of 

international arbitration has been the work of the United 

Nations Commission on International Trade Law 

(UNCITRAL), whose achievements in the arbitration 

field have had a great impact on international arbitration 

of today.
1

The New York Convention 1958 

An international instrument adopted already before 

the establishment of UNCITRAL in 1966 should, 

however, first be emphasized, namely, the Convention on 

the Recognition and Enforcement of Foreign Arbitral 

Awards 1958 (the “New York Convention” or the 

“Convention”). 

This Convention is considered as the most successful 

multilateral instrument in the field of international trade 

law, and a centrepiece in the mosaic of treaties and 

arbitration laws that ensures the recognition of arbitral 

awards and arbitration agreements.
2
 The Convention's 

principal aim is that foreign arbitral awards are 

recognized and generally capable of enforcement in states 

that are signatories to the Convention, in the same way as 

1 Information on the works of UNCITRAL can be found on its website www.uncitral.org. 

2 See Sanders in the Foreword to the International Council for Commercial Arbitration 

(ICCA) Guide to the interpretation of the 1958 New York Convention. 
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dispute put before them. It is the courts’ supervisory and 

assisting role in the arbitral process this paper is 

concerned with. 

This paper is divided in two parts. The first part 

provides an overview of, in this context, the relevant parts 

of the regulatory framework on arbitration. The second 

part deals with the role of courts at the different stages of 

the arbitral process. 

The Regulatory Framework 

Introduction

An important reason for the success of international 

arbitration has been the emergence of an “arbitration-

friendly” regulatory framework. This framework has, in 

its current form, evolved over the past 30-40 years, and 

controls, inter alia, the courts’ supervisory and assisting 

role in arbitral proceedings. 

Arbitration, as we know it today, has mainly been 

developed over the past century.
1
 In the course of these 

past 100 years, a number of international instruments 

were adopted aiming at facilitating international 

arbitration. During the same period of time, many 

countries promulgated arbitration laws, and many arbitral 

institutions were established, whose rules also form part 

1 M. Sornarajah, The Climate of International Arbitration, Journal of International 

Arbitration, (Kluwer Law International 1991, Volume 8 Issue 2) p. 50. 
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Although they are two alternative processes, 

arbitration is dependent on the underlying support 

fromthe state, in particular from courts to exist as an 

efficient means for dispute resolution.
1
 When a dispute is 

arbitrable,
2
parties are free to choose tosettle that dispute 

either publicly, by litigation or privately, by arbitration. 

Yet, whether or not a dispute is arbitrable depends on the 

national laws of each jurisdiction.
3
  Also, unlike arbitral 

tribunals, courts are vested with coercive powersby the 

state,
4
 which means that courts can coercively impose 

certain actions on parties, such as require the attendance 

of witnesses under penalty of fine or imprisonment, or to 

enforce awards by sequestration of assets.
5
 Coercive 

powers are prerogative powers of a state, which are not 

delegated to private arbitral tribunals. Instead, arbitral 

tribunals can rely on local courts to take coercive action 

that will permit the tribunal to effectively deal with the 

1 Alan Redfern, J. Martin Hunter, et al., The Role of National Courts During the 

Proceedings in Redfern and Hunter on International Arbitration, 5th edition (Oxford 

University Press 2009),para. 7.01, p. 439. 

2 There is no unique and harmonized international definition of arbitrability. The 

UNCITRAL Model Law does not deal with the concept. What types of disputes are 

arbitrable may, therefore, differ from country to country. Arbitration has benefitted from 

the legislative and other measures taken over the past several decades in the arbitration 

field. Article II (1) of the 1958 New York Convention, which provides that each 

contracting state shall recognize an arbitration agreement “concerning a subject matter 

capable of settlement by arbitration,” and Article V (2) (a), which provides that an 

arbitral award may be refused recognition and enforcement if the “subject matter of the 

difference is not capable of settlement by arbitration under the law of that country.” 

3 Alan Redfern, J. Martin Hunter, et al., An Overview of International Arbitration in 

Supra 4,para. 1.64, p. 23.  

4 Joachim Knoll, Chapter 2, Part II: Commentary on Chapter 12 PILS, Article 182 

[Procedure: principle] in Manuel Arroyo (ed), Arbitration in Switzerland: The 

Practitioner's Guide (Kluwer Law International 2013),para. 24, p. 106. 

5 Alan Redfern, J. Martin Hunter, et al., An Overview of International Arbitration in 

Supra 4, para. 1.104, p. 36. 
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Introduction

There has been a rapid growth in international 

arbitration over the pastdecades.
1
 This growthis reflected 

in both an increasing number of cases resolved by 

arbitration, as well as an increasing number of 

jurisdictions enacting new or revised arbitration laws. 

Arbitration is today practiced in many more countries 

than in the past, and is booming in regions such as Asia
2

and Latin America
3
where arbitration was rarely practiced 

some 40 or 50 years ago. 

Arbitration and litigation are two separate and 

alternative processes to resolve disputes. In most 

countries, they are the only two means for dispute 

resolution, whose end product is a written decision – an 

arbitral award and a court judgement, respectively – 

which the prevailing party can bring to state authorities to 

obtain enforcement, when the losing party does not 

voluntarily comply with the decision. 

1Rivkin, The Impact of International Arbitration on the Rule of Law, in the 2012 Clayton 

Utz Sydney University International Arbitration Lecture, transcript page 11; See also 

Introduction in  Emmanuel Gaillard and John Savage (eds), Fouchard Gaillard Goldman 

on International Commercial Arbitration (Kluwer Law International 1999) p. 1.  

2 Simon Greenberg, Christopher Kee and J. RomeshWeeramantry, International 

Commercial Arbitration - An Asia-Pacific Perspective in International Commercial 

Arbitration (Cambridge University Press 2011), para. 1.1.  

3 For an overview of arbitration in Latin America, see Fernando Mantilla Serrano, Major 

Trends in International Commercial Arbitration in Latin America, Journal of 

International Arbitration(Kluwer Law International 2000), Volume 17 Issue 1, pp. 139 – 

142.
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equivalent international convention regarding 

enforcement of court judgments, whether national or 

international. The conclusion of a new international 

agreement to fulfil that role would take considerable time 

and effort, and it is uncertain that it would attain the 

success of ICSID
1
.

However, it is also contended that an international 

investment court would have many benefits. It could be 

an effective tool to deliver justice especially in view of 

the shortcomings of the current arbitral system. 

Procedures take too long and cost too much
2
. An increase 

in efficiency and a reduction of costs could also enable 

the access to justice for small and medium-sized 

enterprises. At the moment they are largely excluded 

from the possibility of investment proceedings. Also, an 

international investment court could provide access to 

effective emergency relief and procedures for the 

summary disposal of hopeless or tactical claims that
3
.

1

Stothard and Bruce, EU: An investment court for TTIP and beyond? In Global 

Arbitration Review, 17 July 2015, p. 3.
2

The system does not prevent the excessive exploitation of procedural hurdles on 

issues such as interim relief, jurisdiction, procedural challenges and so forth to 

the detriment of the delivery of swift and cost effective arbitral justice. Ibid. p. 3.
3

Ibid. p. 3.
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a domestic court first, unless they can show that domestic 

courts do not offer justice
1
.

In addition to that, the EU proposal should clarify the 

relevance of the domestic law of each party for the 

purposes of ISDS. 

5. Establishment of a permanent court 

Finally the paper proposes the creation of a 

permanent court with tenured judges which would apply 

to multiple agreements and between different trading 

partners.

This part of the Commission’s proposal has been 

considered as a bold move, but with too few details, 

especially regarding its implementation. For instance, it is 

not clear whether the court would be self-standing or 

embedded into an existing multilateral organisation. Also, 

there are no stipulations regarding the enforcement of 

awards in the Commission´s concept paper.  The 

enforcement of awards is currently realized  through the 

ICSID and New York Convention. However there is no 

1

Van Harten, A parade of reforms: the European Commission´s latest proposal 

for ISDS, Osgoode Hall Law School, legal Studies research paper series, 

Research Paper No. 21 Vol. 11/Issue 05/ (2015), p. 14.
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4. Prohibition of parallel-proceedings in domestic 

courts

The paper further addresses the concern that ISDS is 

used by investors to by-pass ordinary jurisdiction of 

domestic courts. Despite stating the necessity to have 

investment conflicts to be decided by ISDS tribunals 

since these conflicts involve international investment 

rules instead of domestic law rules, the paper points to the 

risk of double compensation. This can occur when 

arbitral tribunals as well as domestic courts are invoked 

in the same matter. Thus the Commission suggests that 

there should be either a „fork-in-the-road“-provision
1
or

“no u-turn”provision
2
 included in the agreement. This 

proposal, however, is not bold enough in the view of 

ISDS-opponents. They demand that foreign investors, 

should not be relieved from the usual requirement to go to 

1

A simple way would be to require investors to make a definitive choice between 

ISDS and domestic courts at the very beginning of any legal proceedings ("fork-

in-theroad").This would contribute to shortening the duration and the cost of 

litigation, by avoiding that a dispute is litigated first before domestic courts, and 

then before ISDS tribunals.
2

Another approach would be to request investors to waive their right to go to 

domestic courts once they submit a claim to ISDS ("no u-turn"). This option has 

the advantage of not discouraging investors from seeking redress before national 

courts and hence of reducing the number of potential ISDS claims.
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Consistency would also not be possible in an international 

legal system that is made up of more than 3000 legal texts 

that have been negotiated individually. Outcomes would 

differ greatly due to the language of the specific 

applicable treaties
1
. However, they contend that absolute 

consistency would not even be desirable. This is because 

investment law is a rapidly developing field which 

benefits from the absence of a rigid doctrine; “with 

settled law emerging on the basis of the influential 

decisions that have garnered the most respect and are 

cited in the decisions that follow.”
2

A final point of criticism is the high costs of an 

appellate procedure. Investment arbitration is costly as it 

is – 8 million US $ per party per case as estimated by 

theUnited Nations Conference on Trade and 

Development (UNCTAD). An appellate procedure might 

boost the costs drastically particularly when challenges 

are based on errors of fact which might lead to an entire 

new hearing of evidence
3
.

1

Ibid. p.6 .
2

Ibid. p.6 .
3

Ibid. p.6 .
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of legal interpretation (errors of law and manifest errors 

of fact)
1
.

Others, however, have contended that the purpose of 

such an appellate system cannot be fulfilled. This purpose 

is not only to correct erroneous decisions of the original 

tribunal, but also to create consistency among different 

arbitral awards and thus enhance predictability in law
2
. In 

particular the idea of judicial consistency cannot be 

realized in the system of international courts. While it is 

argued that most large trade deals like TTIP contain 

similar - if not identical - provisions and thus there would 

be a great need for judicial consistency; it is also stated 

that decisions of international courts and tribunals never 

had binding force other than between the parties.
3
 A 

binding system of precedence, for instance, would 

therefore be alien to the international court system. 

1

Van Harten, A parade of reforms: the European Commission´s latest proposal 

for ISDS, Osgoode Hall Law School, legal Studies research paper series, 

Research Paper No. 21 Vol. 11/Issue 05/ (2015), p. 11.
2

Also with regard to ICSID it has been tried to establish an “appeals facility”. 

However, this venture did not go beyond the proposal stage since it would have 

required an amendment to the ICSID convention. Stothard and Bruce, EU: An 

investment court for TTIP and beyond? In Global Arbitration Review, 17 July 

2015, p. 6.
3

Ibid. p.6 .
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The concept paper suggests the appellate mechanism 

to be bilateral. Furthermore, the “EU text should lay out 

its role, its set-up and practical operation. The appellate 

mechanism would review awards as regards errors of law 

and manifest errors in the assessment of facts (this would 

include an incorrect factual treatment of domestic law as 

interpreted by domestic courts), ensure consistency in the 

interpretation of TTIP and increase legitimacy both on 

substance and through institutional design by 

strengthening independence, impartiality and 

predictability.”
1

ISDS-opponents praised this proposition, in particular 

the Commission’s detailed outline regarding the scope of 

review of an award, specifically since it included issues 

1

The bilateral appellate mechanism could be modelled largely on the institutional 

set-up of the WTO Appellate Body, with some adaptations both to make it 

specific for ISDS, and in light of experience in the WTO. There could be 7 

permanent members (2 from each Party, 3 non-nationals) whose qualifications 

could be broadly similar to those of the WTO Appellate Body and/or the 

International Court of Justice. There would inevitably be certain costs associated 

with the establishment of the body including a possible secretariat to help the 

appellate members in their work. An appellate mechanism is a realistic 

possibility with the United States. The US has included a reference to the 

possible creation of an appellate mechanism in its agreements since 2002. 

Concept Paper, p. 9.
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favour of the investor could not be backed by empirical 

evidence and have been largely unfounded.
1

According to this view there is no need for a 

requirement that arbitrators should hold a judicial office 

in the home jurisdiction since already now arbitrators 

have to bring a lot of expertise and knowledge to their 

task. “They must gain and maintain a reputation for 

integrity over the course of an entire professional career 

both in the market of investors and states and, in order to 

carry weight in the arbitration, with fellow arbitrators.” 
2

However, it is admitted that the introduction of a 

roster system could enhance the perception of legitimacy 

in the public. Such a system might also have the practical 

benefit of avoiding the long and painstaking process of 

selecting an arbitrator
3
.

3. Introduction of an appellate mechanism 

The paper proposes the introduction of an appellate 

mechanism. This is guided by the idea that the right to 

appeal should be part of a functioning judicial system, in 

particular in view of the possibility of incorrect arbitral 

decisions. This would be a completely new approach 

since there has not been an appellate mechanism included 

in an existing investment treaty as of now. (ICSID and 

UNCITRAL arbitration rules only allow for “annulment” 

or “set aside” of the arbitral award on limited procedural 

grounds which is not to be compared with a true appellate 

mechanism allowing judicial review.) 

1

Stothard and Bruce, EU: An investment court for TTIP and beyond? In Global 

Arbitration Review, 17 July 2015, p. 3.
2

Stothard and Bruce, EU: An investment court for TTIP and beyond? In Global 

Arbitration Review, 17 July 2015, p. 3.
3

Ibid. p. 3.
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There is concern that arbitrators would be elected 

from a certain, limited pool of people. These core 

members of the “arbitration club” would continue to play 

a prominent role. Furthermore, it is contended that the 

Commission´s proposal does not commit “to prohibiting 

arbitrators on the roster from working as ISDS lawyers 

during their service on the roster.” Without such 

prohibition true independence and impartiality of 

arbitrators could not be guaranteed.  

Another point of criticism is that the concept paper 

does not include a provision that conflict of interest 

challenges against arbitrators are to be subject to a 

judicial process instead of being decided by an executive 

official. This is viewed as a flaw that existed already 

within the CETA-agreement, and that should be corrected 

with TTIP
1
.

Pro-ISDS arguments oppose the introduction of a 

roster-system. They disagree with the view that 

arbitrators in the real world are prone to dependence and 

partiality. There are checks against conflicts of interest 

already in place.These include declarations of 

independence and impartiality, the near universal 

acceptance of the International Bar Association’s 

Guidelines on Conflicts of Interest in International 

Arbitration, applicable institutional rules, professional 

codes and national law. Furthermore, accusations that 

investor-appointed arbitrators have the tendency to rule in 

1

Van Harten, A parade of reforms: the European Commission´s latest proposal 

for ISDS, Osgoode Hall Law School, legal Studies research paper series, 

Research Paper No. 21 Vol. 11/Issue 05/ (2015), p. 9 f.
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case basis. This results in the possibility that a person can 

be arbitrator in one case and counsel in the other. This - 

according to the paper´s authors - can bear the danger of 

arbitrators not being fully impartial. The Commission 

states in its paper, that there might even be the risk of 

providing financial incentives to arbitrators to multiply 

ISDS cases.

The concept paper thus suggests that all arbitrators 

shall be chosen form a roster system pre-established by 

the parties to the agreement. This requirement could be 

accompanied by requiring certain qualifications of the 

arbitrators; for instance that they hold a judicial 

qualification combined with having expert knowledge of 

the relevant international law. This would reduce the risk 

of unforeseen interpretation of the rules on investment 

protection.  

Furthermore, the Commission proposes a right to 

intervene to third parties with a direct interest in the 

outcome of a dispute. This would even go beyond the 

possibility to accept amicus curiae brief form third 

parties.

Opponents of ISDS appreciate the proposed 

introduction of a roster-system to nominate the 

arbitrators. It is viewed that it would allow for more 

impartiality when the appointment of the arbitrators 

would – at least partially – be taken out of the hands of 

the parties.  Arbitrators would not feel constraint anymore 

to serve the interest of those who appoint them. However, 

there was a criticism that the Commission’s focus of the 

arbitrators’ qualification requirements lies on the 

knowledge of“international law as contained in the 

agreement”.  
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that in the past there has not been an adequate balance 

between the interest of the investor to protect its 

investment and the sovereign right of the states to 

legislate in the public interest. In past investment 

agreements the right to regulate had thus rarely been 

explicitly addressed. On the contrary, some investment 

agreements have even included a reference to the right of 

the investors to a “stable business environment“. This had 

the potential to be interpreted as a general guarantee 

against repeated legal changes. The concept paper thus 

proposes to enhance governments’ ability to regulate in 

the public interest through:

“An operational provision (an Article) which 

will refer to the right of Governments to take 

measures to achieve legitimate public policy 

objectives, on the basis of the level of protection 

that they deem appropriate. Such provision is 

recognition of the right of domestic authorities to 

regulate matters within their own borders which 

exists already under international law. It allows 

setting the right context in which investment 

protection standards are applied.”

The Commission’s approach has mainly been 

criticized as not being detailed enough to ensure the 

protection of a right to regulate. 

2. Increasing the legitimacy of an arbitral tribunal.

The concept paper further deals with the perceived 

lack of legitimacy of arbitral tribunals. A notion that is 

brought about by the fact that arbitrators on ISDS 

tribunals are chosen by the disputing parties on a case-by-
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On the 8th of July the European Parliament approved 

a resolution which appears to endorse in substance the 

EU Trade Commissioner’sproposal for a permanent 

global investment court. This resolution is not binding, 

but serves as a recommendation for the TTIP-negotiators 

of the European Commission
1
. The last set of 

negotiations (the 10th round of the TTIP-negotiations) 

took place between the 13th and 17th July 2015. 

However, there has not been further discussion on ISDS 

in those negotiations
2
.

The Commission´s proposal is subject to criticism not 

only by pro-ISDS scholars and practitioners, but also by 

its opponents. The following sections will outline the 

ideas of the concept paper and give an overview of the 

disputing arguments. The concept paper concentrates on 5 

main points, the right to regulate, the increase of 

legitimacy of the ISDS system, the introduction of an 

appellate mechanism, the regulation of the relationship 

between ISDS and domestic courts and the establishment 

of a permanent global court of arbitration.  

1. The right to regulate 

The right of sovereign states to regulate in the public 

interest has been a point of great debate in the talks 

surrounding TTIP. The concept paper addresses the issue 

1

Thomson, EU parliament votes against investment arbitration, in Global 

Arbitration Review, p 1.
2

EU Chief Negotiator Ignacio Garcia Bercerodeclared after the 11th round of 

negotiations had been concluded, that he and his US counterpart “had no 

discussion on investment protection or ISDS”. “When asked if the subject had 

ever come up,” he said:” We will be able to put through a proposal in many ways 

different from the existing ISDS regime. We will now be working to finalise a 

proposal once we have gone through discussions with member states and the 

Parliament,”Motta, The US Congress and European Parliament vote are TTIP’s 

10th round’s lucky cards, The European Sting, (21 July 2015).
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agreement will then have to be separately ratified by the 

national parliaments of all 28 EU member states. In the 

U.S., the agreement must be approved by Congress. If an 

agreement is to be made, it is not expected to be finalized 

before 2016. 

II.ISDS under TTIP 

Since the beginning of the negotiations the issue of 

dispute settlement has become one of the most intensely 

debated in the EU-U.S. trade talks. Due to the wide range 

of criticism it received, the Commission decided in 

January 2014 to conduct a public online-consultation on 

the matter
1
.This online-consultation was opened in March 

2014. In January, the commission published a 140-page 

report from the consultation, to which 97 percent of 

submissions were opposed to the inclusion of ISDS.  

In response to this outcome, the EU Trade 

Commissioner released on the 5th of May 2015 a concept 

paper proposing changes to the originally envisaged 

investment section, in particular the introduction of a 

permanent investment court for TTIP as well as for future 

agreements
2
. This proposal was not met with enthusiasm 

by the United States, but was in general supported by 

France
3
.

1

Ibid. p.2. This consultation outlined as a basis for discussions the ideas it had in 

rletaion to what it envisaged as a posible ISDS-mechanism. Those were 

insubstance congruent with the provisions that had been agreed on in CETA.
2

The report on the results of the consultation was published on 13 January 2015. 

It highlighted that the areas of specific concerns were: i) the protection of the 

right to regulate; ii) the establishment and functioning of arbitral tribunals; iii) 

the review of ISDS decisions through an appellate mechanism; iv) the 

relationship between domestic judicial systems and ISDS. Investment in TTIP 

and beyond – the path for reform, Concept Paper of the EU Trade Commissioner 

Cecelia Malmström, p. 3.
3

Kluwerarbitration.blog: http://kluwerarbitrationblog.com/blog/2015/07/22/ttip-

the-french-proposal-for-a-permanent-european-court-for-investment-arbitration/
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I. Development of TTIP 

In reaction to the deadlocked Doha round of 

international trade talks, leaders at the EU-US yearly 

summit that took place in Washington in November 2011 

set up a working group to find ways to increase growth 

and competitiveness. This working group recommended 

in February 2013 the conclusion of a "comprehensive" 

bilateral trade agreement. Negotiations of TTIP were 

launched at the G8 summit at Lough Erne in June 2013, 

and in July 2013 the first negotiating round took place. 

Twenty four working groups, each representing a policy 

or trade area, were established. In January 2014 the 

European Commission announced a freeze of 

negotiations over the investment section of the TTIP, 

pending the outcome of an online-consultation that was 

initiated by the European Commission due to widespread 

criticism in relation to the inclusion of ISDS.
1

The negotiations of TTIP are led by the EU's trade 

commissioner. During the negotiations the commission 

consults the EU governments through the Trade Policy 

Committee. This committee is made up of senior officials 

from each member state. Since the beginning of the talks 

11 rounds of negotiations have taken place, the last one 

being held from 13to 17, 2015. Negotiators have been 

meeting alternately in Brussels and Washington. 

Once the parties have agreed on a text, the deal will 

need to be presented to the European Council and the 

European Parliament for approval. Once approved the 

1

Krajewski, KurzgutachtenzuInvestitionsschutz und Investor-Staat-

StreitbeilegungimTransatlantischenHandels- und 

Investitionspartnerschaftsabkommen (TTIP), p.2.



13

One of the mechanisms for arbitrating these disputes 

is known as Investor-State Dispute Settlement (ISDS). 

The ISDS gives international investors the right to bring a 

damages claim against the government of the ‘host’ state 

where the investment is located. Claims heard by 

independent international each by the host state of an 

investment protection commitment agreed in a treaty 

between the host state and the investor’s home state. Such 

treaty commitments usually include not discriminating 

against foreign investors, protecting investments from 

expropriation by the host state, guaranteeing certain 

minimum standards of treatment and allowing free 

transfer of capital. The tribunal may award damages to 

the investor if the host state has breached a commitment.
1

TTIP is heavily disputed. Proponents say the 

agreement would result in multilateral economic growth, 

while critics say it would increase corporate power and 

make it more difficult for governments to regulate the 

markets for the benefit of the public. The criticism relates 

not only to the impact TTIP might have on issues such as 

employment rights, food standards
2
, data protection and 

environmental standards, but also to the proposed 

introduction of an ISDS-mechanism. The next sections 

will discuss the development of TTIP and give an 

overview of the discussion regarding the establishment of 

an ISDS-mechanisms within TTIP.   

1

https://www.gov.uk/government/uploads/system/uploads/attachment_data/f

ile/311247/bis 14 695 investor state dispute settlement faqs.pdf

2

It has been argued that the EU has much regulations in many respects, for

instance in relation to genetically modified crops, pesticides and food additives

than the US. See. Euractiv.com: http://www.euractiv.com/sections/trade

society/ttip dummies 311161#group_summary.
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The Transatlantic Trade and Investment Partnership 

(TTIP)

The EU is negotiating a trade and investment deal 

with the US - the Transatlantic Trade and Investment 

Partnership - or TTIP. The TTIP has faced public 

opposition since the negotiations started. 

In February 2013, EU and US leaders announced the 

start of procedures for negotiating an ambitious and 

comprehensive Transatlantic Trade and Investment 

Partnership (TTIP), following the final report of the EU-

US High-level Working Group (HLWG). Legally, the 

Council would conclude a deal with the consent of the 

European Parliament, with ratification by all EU Member 

States (MS) also required (“mixed agreement”). In the 

US, Congress is responsible for international commerce; 

a bill to grant the President Trade Promotion Authority 

(i.e. right to negotiate and sign trade agreements which 

Congress then approves or rejects, but cannot change) is 

not certain to be approved.
1

The TTIP has received a lot of criticism since the 

negotiations started. The main criticisms come from trade 

unions, consumer groups, NGOs and citizens on both 

sides of the Atlantic, which refer to the fear of lower 

standards to the benefit of large businesses and lack of 

transparency in the talks (including some EU MS). TTIP 

was an important issue in the recent European elections.
2

1

http://epthinktank.eu/2014/07/11/towards an eu us trade and investment

deal 2/

2

http://epthinktank.eu/2014/07/11/towards an eu us trade and investment

deal 2/
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arbitrators and the increasing intervention of Latin-

American law firms are beginning to change the customs 

and traditions. It is surprising indeed that, although the 

arbitration is officially bilingual, the decision making 

process takes place within the arbitral tribunal in the 

English language and with an Anglo-Saxon mindset. It is 

argued that the problem is not so much the language or 

translation, but rather the mentality. A case in point is the 

legal concept of good faith where the approaches are 

completely different between the two cultures.

VI. International arbitration has become a major 

industry and, moreover, excessively costly. Large law 

firms are undertaking mega-arbitrations where the 

proceedings could in fact be greatly simplified. The long 

and tortuous discovery battles and the, at times, 

inexplicable spectacle of cross-examination without any 

practical approach, arbitral hearings which are drawn out 

excessively over several weeks when, with greater written 

preparation, they could last just a few days, are all issues 

that beg reflection. What is certain is that sovereign States 

are at times right to complain with the emergence of what 

could be described as “gunboat arbitration”. Arbitral 

awards morph into long treaties, the reflections of which 

may be far removed from the decision that the arbitrators 

should take “suumcuiquetribuere”. Arbitrators are not 

international legislators, their main role is not to create 

jurisprudence or international law but rather to settle the 

disputes that are placed before them with sound reasoning 

of their arguments and decision. 
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find in the globalized world and the aggressive public 

opinion media.  

IV. The presence of States in international 

arbitration demands transparency. On no few occasions, 

this distance from publicity is what has given the parties 

the confidence to submit themselves to the decision of the 

arbitrators. In some cases, also in the realm of 

commercial arbitration, the decisions have had to be 

made public if third parties were affected, for example, if 

the company in question was listed. There can be no 

doubt, however, that States must be subject to 

parliamentary control, and accordingly international 

arbitration may require this publicity to which those 

practitioners of commercial arbitration appear to be so 

averse.

V. International arbitration has played a very 

important role in Latin-American countries and the 

MENA region. International Chamber of Commerce and 

more particularly ICSID statistics bear witness to this 

fact. Until recently, international law was dealt with 

exclusively in French and English. Circumstances have 

changed, and yet perhaps the importance given to an 

Anglo-Saxon approach to international arbitrations has 

not been played down accordingly. All too often we see 

Chairmen of arbitral tribunals appointed to settle 

problems in Latin-American countries when they do not 

understand Spanish. The parties and Latin-American 

States alike feel that if they don’t appoint Anglo-Saxon 

law firms their defence will be more poorly represented. 

Consequently, there is a feeling that arbitrations in Latin 

American are in a way hijacked by the Anglo-Saxon 

world. The active participation of Latin-American 
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criminal liability. Such arbitral action natural sparks 

inflamed criticism from those who see their sovereign 

powers and rights arbitrarily attacked.

II. International, bilateral and multilateral treaties are 

indeed the cornerstones of modern international 

investment protection law. It is thus that some arbitral 

awards give rise to discussion as to the limits of 

protection of the investor. Does this protection legitimize 

the arbitral tribunal to question the competence of the 

affected States to regulate matters of such importance to 

the sovereignty of the people, such as the fiscal law 

applicable to such and such a business, environmental 

regulation and requirements, measures affecting the 

social rights of the citizens or the protection of their 

health?

III. Public opinion is very sensitive to matters of 

corruption, fraud and money laundering. Everyone admits 

that the so-called transnational public order implies 

certain limits in contracting initially, and later in the 

arbitral decision. For many years arbitrators have 

remained passive for lack of evidence in the face of 

allegations of corruption. It is difficult to provide 

conclusive evidence since this could then be used in 

criminal jurisdictions. Today, given the increasing 

transparency in arbitral proceedings there exists a 

heightened awareness amongst arbitrators. This is due, 

amongst other reasons, to the fact that request for 

international arbitral protection are conducted in good 

faith and this concept cannot exist when the investment 

has been made in breach of the most elementary ethical 

rules of conduct. Evidence in this respect are easier to 
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Developing countries and international arbitration 

There have been some dissenting voices in Latin 

America regarding international arbitration over the 

years. The main criticisms could be structured under the 

six following headings
1
:

I. Democratic deficiency of international arbitral 

tribunals which, unlike the States which partake in 

arbitration, are not voted in by the citizens at elections. 

This criticism is perhaps not quite on track bearing in 

mind that international arbitration is a product of treaties 

which have been negotiated and ratified by various 

intervening State bodies or entities. It would be more to 

the point if we are talking of administrative arbitral 

organizations such as ICSID whose members are 

precisely World Bank participating States. 

At times, certainly, arbitral tribunals cross the bounds 

in ignorance of the consequences of the participation of a 

sovereign State. An example is the decision of an arbitral 

tribunal which accepted the request made by an investor 

for precautionary measures. The tribunal, undoubtedly 

composed of three highly seasoned jurists respected 

worldwide, ordered a Latin-American Republic to 

withdraw all criminal proceedings filed in connection 

with a specific investment. Can an arbitral tribunal go this 

far? I find it hard to believe that the Authorities of this 

country can withdraw all charges within the criminal 

jurisdiction without whosoever orders such withdrawal in 

compliance with the arbitral award assuming his own 

1

Bernardo M. Cremades. La participación de los Estados en el Arbitraje 

Internacional.Revista de Arbitraje Comercial y de Inversiones, 2010, vol. 3, p. 

655-675.
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branches of Government. The investor acts in bad faith 

when it can be proven that there was corruption or fraud 

when setting up the investment. International tribunals 

have now recognized that international protection does 

not extend to conducts of bad faith. 

Moreover, natural and legal persons have now 

become active subjects of international law. They take 

direct action against sovereign States in cases of breach 

of treaties. Local administrative law has given way to 

globalized law, a direct consequence of which is that in 

international administrative contracts it is no longer 

assumed that the domestic law will be applicable, or that 

the jurisdiction of administrative courts is exclusive or 

exhaustive. International arbitral tribunals are a 

consequence of this globalization of administrative law, 

yet at the same time they are the creators of a 

jurisprudence which, case by case, has shaped an 

effective international arbitral protection.   

It is also worth noting that the different legal cultures 

had an impact on international arbitration, over time 

international arbitration has absorbed elements of both 

common and continental legal systems.Some of the 

concepts that common law legal systems introduced like 

discovery, cross-examination, collateral estoppel, unclean 

hands, international comity, waiver and forum non 

conveniens to private international commercial 

arbitration. On the other hand, continental law systems 

tend to emphasize good faith and abuse right. 
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contained in any other treaty that the host State may have 

signed.

Moreover, when making the investment, the investors 

must, apart from the many other risks that they are 

assuming, also analyse the legal risk. They must assess 

through which country they are making their investment 

so that it is covered by arbitral protection deriving from 

the treaty. In the Salini v. The Kingdom of Morocco 

arbitration, the Tribunal understood that the construction 

and eventual exploitation via a highway concession was a 

real investment protected by the treaty, in this case 

between Italy and the Kingdom of Morocco. Originally, 

the Washington Convention of 1965 was foreseen for 

investments in the areas of natural resources, oil, natural 

gas and mining. These days, a large proportion of 

disputes in investment protection arbitrations affect those 

deriving from administrative concession contracts. The 

concept of the investor, that is, someone who has 

legitimate status to request the guardianship of 

international arbitration, has evolved in recent years. The 

LancoInternacionalIncv. The Republic of Argentina Case 

saw the initiation of a line of case law whereby it was 

possible to consider legitimized for arbitral protection 

someone who had made an investment in the capital of a 

concession company, that is, as a shareholder they could 

be deemed an investor.

Furthermore, when analysing their own competence, 

arbitral tribunals usually examine if conduct is carried out 

in good or bad faith, both with regard to the investor as 

well as the host State. For example, the State blatantly 

acts in bad faith if it can be proven that there has been a 

denial of justice in the intervention of one of its three 
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The State’s role in investment protection arbitration 

In investment protection treaties, sovereign states 

guarantee the legal protection of the foreign investor. In 

parallel, as a prerequisite for international financing for 

large-scale infrastructure projects, over time the treaties 

that have been signed and ratified have included on 

behalf of the host State binding declarations for the 

protection of the investor. In their respective articles, they 

assume commitments which are really indeterminate legal 

concepts but which serve as a basis for specific 

expectations and to set, where relevant, the damages. The 

States indicate that the foreign investor shall receive the 

same treatment by them as would domestic investors, that 

there will be no discrimination and that they will receive 

fair and equitable treatment guaranteeing the investment. 

On the matter of expropriation, treaties (and later, arbitral 

jurisprudence) have created what is called economic 

expropriation, altogether different from the expropriation 

of traditional administrative law. A foreign investor shall 

be deemed expropriated when the value of his investment 

has been affected by a State’s expropriation via puissance 

publique.  By this token, arbitral tribunals consider it 

indirect expropriation when a change in tax regulations 

occur; or when there is a modification of regulations on 

environmental protection. This has given rise necessarily 

to the controversy as to whether protection of the investor 

as set forth in international treaties or sovereign rights 

with regard to tax or environmental issues should prevail. 

Some treaties have even configured the so-called most 

favoured nation clause, so that the investor not only 

enjoys the guarantees set forth in the applicable treaty, 

but also those guarantees most in line with his cause 
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INTERNATIONALINVESMENT ARBITRATION 

Bernardo M. Cremades 

The globalization of the economic relations has 

resulted in the reconsideration of the established 

principles of economic international law. 

The Convention on the Recognition and Enforcement 

of Foreign Arbitral Awards (New York, 1958) (the "New 

York Convention") is considered nowadays the 

international instrument with the largest number of 

ratifications worldwide. Today there are more than 2400 

bilateral treaties for the protection of investments. These 

treaties are based on new principles of international 

economic law. The foreign investor is on the one hand 

guaranteed with a protection in accordance with the 

international standards, and on the other hand the right to 

defend himself against any violation of the treaty by the 

hosting State before international tribunals. 

Of the estimated 2750 BITs that exist today, 622 

(approximately 22%) are with a MENA state. 

There are also intra-MENA treaties which are 

estimated to be at least 81 intra-MENA BITs (although 

only 29 are in force). There are a number of multilateral 

regional treaties that, until recently, had seldom been used 

by investors to resolve disputes. These include most 

notably, the Organisation of the Islamic Conference 

Agreement and the Arab Investment Agreement
1
.

1

http://kluwerarbitrationblog.com/blog/2015/04/27/multilateral investment

treaties in the mena region the next big thing/
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3. Introduction of an appellate mechanism 

4. Prohibition of parallel-proceedings in 

domestic courts 

5. Establishment of a permanent court 
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